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GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS

6 December 1945

REPORT OF PRELIMINARY STUDIES AND

RECOMMENDATIONS OF JAPANESE CONSTITUTION
L An analysis of the actual operation of government discloses
many abuses of authority which permitted militarists to obtain
control of the government and subvert it to their ends during the
past two decades. Some of the means are readily apparent from
the study of state docyments. Others are disclosed only by knowl-
edge of enforcement anq operational methods.

2. The recommendations hereafter made are tentative only.
Most of the material ¢ which they are based was documentary
though some was obtajned by personal interviews. Further research
by conferences With japanese authorities on constitutional law par-
ticularly those of known liberal tendencies is strongly recommended.

3. Certain of the ,pyses which need control if democratic
tendencies are to flourish are:
a. Lack of effectjye rights of individual citizens.
b. Extra constitutional bodies having access to the Emperor
which are not responsiple to the will of the people.

c. Direct contro] by the Emperor of the strength, organization
and budget of the armed forces.

d. Control of the courts by the procurator as the representa-
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tive of the Emperor’s will rather than the judge holding such po-
sition.

e. Lack of control of all functions of government by a con-
stitution.

f. A government not responsible to the will of the people.

g. Exercise of legislative functions by the executive branch.

h. Lack of authority in the people to amend or alter the
constitution.

i. Centralized authority over local governments.

4. To eliminate the abuses in para 3, it is recommended

a. that constitutional revision be required;

b. that approval of this headquarters of any proposed consti-
tution be required;

c. that such constitution be required to contain provisions
accomplishing the elimination of these most flagrant abuses listed in
para 3 by the incorporation of provisions as specified in the follow-
ing annexes:

(1) Annex “A”  Bill of Rights.
(2) Annex “B”  Responsive Government.
(3) Amnex “C” Local Responsibility.

5. These conclusions and recommendations are not inflexible. The
purpose is to furnish a tentative check list to provide a basis for
conversations with authorities and governmental represcntatives.
Any constitution proposed must be interpreted as a whole and
the inclusion or exclusion of these recommendations will not be
the sole determining factor of its suitability.

/s| Milo E. Rowell
Major, AUS.
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ANNEX “A”

BILL OF RIGHTS

1. Facts.
a. The present constitution prevents arrest, trial, punishment,

and searches, and permits freedom of religion, speech, assemblage
and petition, but limits each by the phrase, ‘“within the limits of
law”, thereby permitting the administrative branch to pass ordi-
nances impairing or eliminating the individual rights purported to
be granted.

b. Basic measures to achieve the objectives of the occupation
include encouragment (sic] of democratic tendencies and modification
of the authoritarian tendencies. Freedom of religious worship, opinion,
speech, press and assembly not incompatible with the security of
the occupational forces are to be insured.

2. Argument.

The Japanese Constitution is a reasonably permanent political
document and the one least likely to be modified. The present
constitution has not been amended since it was promulgated in
1889. If the constitution guarantees these rights without equivoca-
tion as the expressed will of the Emperor, it will be more difficult
for any militaristic or ultra-nationalistic group to limit these freedoms
in the future, particularly if enforcement of these rights is lodged
in an independent judiciary.

3. Recommendations.

a. That any constitutional revision be required to contain a
Bill of Rights guaranteeing to each subject:
(1) Freedom of religious worship.
(2) Freedom of thought, speech, press and assembly.
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Right to petition any agency or person for redress of
wrongs.

Inviolability of communications.

Private property shall not be taken for public use unless
reasonable compensation is paid therefor.

Prohibition against involuntary servitude including com-
pulsory labor for a term where payment in advance
has been made. Note——Aimed at prohibiting sale of
services of a minor daughter for a term of years.

No person shall be arrested, except in case of hot pursuit,
nor any private dwelling searched, except at the time
of arrest, without a warrant issued by a court of com-
petent jurisdiction.

No ex post facto criminal law shall be valid.

An accused shall be presumed innocent, shall have the
right to counsel from the time of arrest, shall have the
right to a speedy and public trial, shall not be placed
in jeopardy twice for the same offense, and shall not be
compelled to testify against himself. Upon the violation
of any of the rights of the accused he shall be dis-
charged and the charges against him dismissed with
prejudice.

The right of habeas corpus shall be granted and shall
not be suspended except in time of war.

b. That the inclusion of the following matters in the consti-
tution be encouraged but not required:

®

©)

Right of privacy particularly as applied to eaves-
dropping and constant inspection of homes by peace
officers, except inspections authorized by statute.

Freedom of educational institutions above the middle
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school level from governmental restrictions on curricula
and instruction and non-interference in academic
matters by the Ministry of Education or other admin-
istrative branch of government.

(3) Property shall not be subject to double taxation except
the several governments (i. e. National, Prefectural
and Municipal) may each tax the same property.

(4) Confessions obtained by force, duress or inducement
shall not be admitted in evidence: a conviction cannot
be had on the unsupported testimony of an accom-
plice: the testimony of an agent provocateur shall not
be admitted in court. Note The administration of
justice in Japan is notorious for its reliance on confes-
sions obtained by torture and the use Of agents

provocateur to induce crime by critics of the admin-
istration.

ANNEX “B”

RESPONSIVE GOVERNMENT

1. Facts.

a. Wesent there are many governing and policy making bodies
(some of which are of great influence) that are organized outside
the constitution and in no way responsive to the will of the people.
Some of these bodies are:

(1) The Imperial Conference. It is not authorized by any
written law but decides policy on the most important matters of
state. It normally meets prior to commencement of war. 1tS com-
position is determined by the closest advisors of the Emperor and
the people have no voice in its selection.

10
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(2) The Lord Keeper of the Privy Seal. This office has now
been voluntarily abolished.

(3) The Cabinet. Although its members are responsible for
administration of law, it is not responsive to the people or their
representatives. The Prime Minister is chosen by the Emperor, on
advice of some close official such as the Lord Keeper of the Privy
Seal, who then selects the balance of the Cabinet. The Cabinet has
an influential position in legislation and complete control of admin-
istration. The organization of the Cabinet is not controlled by
constitutional provisions. By requiring that the Minister of \War be
a general of high rank on active duty and a similar requirement
for the Minister of Navy these Ministries have been able to control
the composition of the cabinet and determine national policy.

(4) The Privy Council. This group is likewise not controlled
by the Constitution. It acts as special adviser to the Emperor an d
greatly influences foreign affairs through its power to ratify treaties.
It exercises great influence on the Cabinet and has so exercised its
influence recently that it nearly controlsg Cabinet action. The Council
in no matter is responsive to the will of the people or their repre-
sentatives.

(5) The House of Peers. The composition of this body is
determined by Imperial Ordinance. It is not answerable to the
people or their representatives. This body may block measures

passed by the elected house of the Dijet. Tt represents the peerage
and wealthiest taxpayers.

b. “The Emperor is the head of the Empire, combining in
Himself the rights of sovereignty” Cons, Csic) Art. IV. In him, subject
to minor restrictions resides the legislative and executive power,
the organization and command of the Army and Navy, the power
to make war and peace and conduct foreign relations. By reason of

12
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his importance, persons in positions of responsibility whom he
consults have a great influence on conduct of government. As shown

in a. above, most government officials having access to the Emperor
have no responsibility to the people.

c. To achieve the objectives of the occupation it is necessary
to strengthen democratic objectives, determine national govérnment
agencies which will be allowed to continue and favor changes by
the Japanese of forms of government in direction of modifying
feudal and authoritarian tendenceis.

2. Argument.

a. The Imperial Conference and the Privy Council should not
be allowed to continue to function if democratic tendencies arc to
flourish. As a feudalistic impediment to the éxpression of popular
will to the Emperor they are comparable to the office of the Lord
Keeper of the Privy Seal.

b. During the surgence of the Japanese Government toward
democracy in the early 1920s the requirement that the War Minister
and Navy Minister be high ranking gerenals and admirals on active
duty was overcome for a short period. The militarists in effecting
their rise to power readily swept aside this minor reform. Through
their use of the listed extra constitutional agencies, particularly
those having direct access to the Emperor, they were soon able to
assume complete control of the government including domination
of the lower House of the Diet.

c. While it is possible to prohibit the continuance of these
extra-constitutional bodies by fiat such action will result only in the
temporary elimination of these advisory groups and will not grant
such access to governmental agencies responsive to the will of the
public.

3. Conclusion.

14
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That the most permanent change in the form of government
which will modify feudal and authoritarian tendencies and strengthen
democratic ones is the complete organization of government in all
its phases stated in precise terms in the most basic document
possible which in this case is the Constitution. This constitutional
reform can be eliminated after the end of the occupation but it
will be more difficult to eliminate than reforms by Imperial Ordi-
nance. A Constitution being promulgated by the Emperor will be
greatly respected by the people.

4. Recommendations.
a. That a complete revision of the Constitution be made set-

ting up separate bianches of government perform legislative, judicial
and executive functions.

b. That all extra-constitutional agencies having direct access
to the Emperor be eliminated and a provision prohibiting the
creation of such bodies be embodied in the constitution.

c. That direct access to the Emperor be expressly given to a
limited number of government officials who are directly responsible
to the people.

d. That to accomplish the foregoing recommendations the
following provisions be required in any proposed constitution.

GENERAL

(1) That the Constitution is the supreme law of the land
and will control all governmental acts.

(2) That the Constitutien can be amended only by some
process whereby consent of the representatives of the
people is required.

(3) That the authority of the Emperor to suspend the Diet
be limited to one time per year and then only for a
short period such as 30 days; and that he may dissolve

16
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C))

Q)

it only once per year in which event election must be held
promptly (eg (sic) 30 days) and new Diet immediately
convened.

That only elected members of the Diet may hold positions
in government which permit direct access to the Emperor
on political matters.

That governmental powers be divided into legislation
((sic), executive and judicial and each branch be exclusive
in its field and be prohibited from delegating its powers.

LEGISLATIVE

Q)

@)

)

)

(10)
a1

18

That the legislative branch be composed of one or two
houses but that all members be elected.

That the legislative branch have exclusive power to tax,
to mint, to borrow and to appropriate funds; to deter-
mine size of armed forces; to set rates of pay; to ratify
treaties; to approve constitutional amendments; to
institute and try charges of impeachment.

That power to adjourn by (sic] the Diet, both as to
number of adjournments and duration of adjournment,
should be limited.

That the cabinet, being the ministers of state and
responsible heads of the various executive departments,
must be composed of elected representatives; must be
answerable to the house and dissolve on vote of no
confidence.

That the Diet have sole authority to submiit nominations
to the Emperor of persons to form a cabinet.

That appropriations be limited to a 12 months period
which must expire within 18 months of date of passage
of the budget. Prohibit budget provisions to carry over.
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20

1.

(12) That the Diet be granted authority to investigate the

(13)

operation of any branch of government; to issue sub-
poenas and administer oaths; to petition the highest
court for writs of Mandamus, Prohibition, and Quo
Warranto.

That if the Diet be authorized to delegate powers to a
committee to act in its name that such authority be
limited to matters other than legislation.

EXECUTIVE

(14)

That the executive branch shall have jurisdiction to
administer all the laws of the land; may make regulations
for administration within limits set by Diet but no
authority to impose penalties either physical or monetary.

JUDICIAL

(1s)

@16)

That the highest court be the exclusive representative of
the Emperor in the interpretation of the constitution
and laws and the adjudication of civil and criminal
matters. The prosecutor shall represent the executive
branch of government but not the Emperor.

The highest court shall have jurisdiction over all disputes
of any character including administrative matters.

ANNEX “C”

LOCAL RESPONSIBILITY

Facts.

a. The present Japanese Government is an extreme form of
centralized authority. In practice the national government, through
the Home Ministry which controls the various branches of the police
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organizations, dominates the daily life of every subject. The legal
provisions indicate a degree of independence of municipal govern-
ments and their representative form. Actually acceptable candidates
for municipal office are indicated by the National Government, their
election is assured by use of police organizations and if an office
holder does not follow the desires of the national government after
election he may be removed from office by the prefectural governor.

b. To achieve the objectives of the occupation it is necessary
to encourage local responsibility, hold local elections, determine local
agencies which will be allowed to continue to function, favor changes
which modify feudal tendencies and strengthen democratic tenden-
cies.

2. Argument,

a. Decentralization of jurisdiction and authority to local and
prefectural government units will greatly strengthen democratic
tendencies and encourage local responsibility.

b. As previously shown, the most permanent change Wil be
accomplished by incorporation of basic principles in a Constitution.

3. Recommendations.

a. That any revised constitution be to contain

- . o required
provisions granting limited local autonomy to prefectures and
municipalites.

b. That to carry out the above pol; cy the following specific
matters be required:

(1) The Diet is authorized to pass laws respecting internal
affairs of prefectures anq smaller overx)-nmental units
only where such laws apply equallg o all prefectures
or to all smaller unitg within the Zame Classiﬁcation;
or where the prefecture or smaller unit involves accepts
the legislation of the Djet by a:-:n;xlpr;ession of the
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2

©))

C))

electorate or its elected representatives.

Each prefecture and smaller governmental unit shall
be guaranteed a representative form of local govemn-
ment including (a) a popularly elected assembly hav-
ing exclusive authority to levy taxes, to borrow money,
fix salaries of employees of the unit, and to appropriate
funds; to buy, lease, improve, rent, sell mortgages
and hypothecate property and revenues of the unit
for local purposes; to own, lease, operate and grant
franchises to operate for a term of years not exceed-
ing a reasonable term (e. g. 40 years) public utilities
for exclusively local purposes, if a franchise is granted
the government agency must retain the Ppower to
regulate its rates; all legislative matters must be within
the exclusive power of such assembly without power
to delegate; (b) a popularly elected chief executive
officials such as the governor or mayor, taX collector
and treasurer.

The National government sha]] have no authority to
discharge or restrain the exercise of lawful authority
of any duly elected local officia] except by impeachment
proceedings or through court actions authorized by
the constitution.

The people shall be guaranteed the right to dismiss
elected officials by a reca]) election.

c. No recommendation is presently made respecting the election

of procurators.

d. No recommendation is Presently made respe cting the decen-

tralization of the police force.
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GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS
GOVERNMENT SECTION—PUBLIC ADMINISTRATION BRANCH

11 January 1946.

MEMORANDUM FOR CHIEF OF STAFF.

SUBJECT: Comments on Constitutional Revision
Proposed by Private Group.

1. The translation of the Constitution, attached to letter of
Political Adviser to Secretary of State, No. 153, 2 January 1946,
does not agree in detail, and occasionally in meaning, with the
translation of ATIS in Press Relations No. 571 of 31 December
1945.

2. In the letter from Political Adviser, he states that the Social
Democratic Party has not yet accepted the first article of the
Constitution. These comments are based on the assumption that the
first article will remain as drafted. Should 5 change be made in
the first article, additional safeguards shoulq be incorporated in the
Constitution protecting the powers of the legislative, executive and
judicial branches.

3. A study of the present Japanese Copstitution and the oper
ation of Government thereunder is, and fo, several months has
been, in preparation in this Section. A preliminary report, dated 6
December 1945, is attached as Tab <A’ The recOmmendations
made therein are substantially covered in the pr0posed Constitution
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except where specifically noted hereafter.

4, General Principles, Sections 1 to S. It is suggested that these

provisions relating to sovereignty be augmented with a section clearly
stating that this Constitution is the supreme law of the land, and
that no other laws shall be in conflict therewith.

5. Rights and Duties of the People, Sections 6 to 18. Those
sections set up a bill of rights which is much more effective than

the one in the present Constitution. I‘reedom of speech, press,
education, art and religion are guaranteed, and other social principles
are incorporated, all of which are compatible with democracy.
Section 9 of the Polad translation states: ‘“The people shall
not be tortured’’, whereas that of ATIS stated: ““The people cannot
be oppressed”. Other than the foregoing, a large field, normally
found in the bill of rights, is omitted. This includes all provisions
relating to rights of people accused of crime and restraints on law-
enforcing agencies in their investigations. The most serious abuses
of individual rights in Japan have been through the uncontrolled
actions of the various police agencies, particularly the Higher Secret
Police and the Kempei-Tai and the conduct of the procurators
(Kenji). All manner of abuses have been practised by the police
and procurators in the enforcement of general law, but primarily
in the enforcement of the thought control law. It is not unusual
for people to be incarcerated for months and years without charges
being filed, during all of which time attempts are made to force
confessions from the accused. It is strongly recommended that
Constitutional guarantees be required which will prevent imprison-
ment without charges being filed. To accomplish this, some proceed-
ing which will compel the police to bring an arrested person publicly
before a court and explain the reason for his imprisonment, similar
to a writ of habeas corpus, be required; additionally that the
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Constitution require a speedy and public trial of all persons
accused, and prohibit placing an accused twice in jeopardy for the
same offence.

In addition to the provisions of section 9, which prohibit
torture, in order to reduce the third-degree metlhiods used by law
enforcing agencies, it is recommended that a constitutional provision
be required which states the accused shall not be compelled to
testify against himelf, and a provision giving him the right to
counsel immediately upon his arrest. It has been suggested that a
constitutional provision require that no confession be admitted in
evidence in any court proceeding unless the counsel for the accused
was present at the time the confession was made. This is an extreme
provision, but many Japanese lawyers are of the opinion that it
would not unduly interfere in the administration of justice.

Japanese police are notorious for their interminable searches and
seizures in the homes of citizens, and provision against unreasonable
searches and seizures should be required.

6. The Diet, Sections 19 t0 29. The Polad translation of section
19 reads: “The Diet shall have the right of legislation”- The ATIS
translation reads: “The Diet has the legislative power”. If the
meaning of the provision in Japanese jg that the Diet has the sole
 power of legislation, this provision ig adequate. If there is any
doubt as to the meaning, the provisiop should be clarified SO that
the Diet has the exclusive Power to enact lasws. Section 22 provides
for a second house, which is composed of . ves of minority
pressure groups. This is unusual byt e second house
has practically no power, it is belieye ble.

representat
Inasmuch as t
d to be unobjection®
7. The Cabinet, Sections 3 to ons do not

require that the Prime Minister or o

37. These PfoviSi

en from
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the elected representatives of the people. It would be more desirable
if they were so chosen, but it is not believed that this omission is
fatal. Section 34 provides that the Cabinet shall resign when non-
confidence is voted by the people’s plebiscite. As the Cabinet is the
representative of the Diet, it appears much more desirable for the
provision to require the Cabinet to resign when non-confidence is
voted by the Diet.

8. Justice, Sections 38 to 44. There is no provision directly
authorizing the courts to declare acts of the Diet and orders of the
Cabinet unconstitutional. In order to thoroughly safeguard individuals
from abuses of the majority, it is very desirable to place this power

in the courts. Polad translation of Section 40 reads: ‘““The President
of the Supreme Court shall be publicly appointed’”; the ATIS
translation reads: ‘“The President of the Supreme Court is elected
by popular vote”. The same inconsistency in translation appears in
relation to the President of the Administrative Court and the Prose-
cutor General in Section 42. Nearly all lawyers interviewed feel
that many of the abuses in the administration of justice would be
corrected if both the lower courts and the prosecutors attached to
them were elected officials. There is no unanimity of opinion on
the desirability of elected courts and prosecutors in the United
States. As this Constitution provides for the election of the highest
judges and the Prosecutor General, this should be adequate protec-
tion against domination of the courts and prosecutors by the
bureaucracy.

Section 44 provides: ‘“The State shall amply indemnify the
person who is acquitted”. It is strongly recommended that this
section be deleted. Experience in Japan has shown that, in order
to protect the State’s funds, police and prosecutors will go to
extreme lengths in obtaining confessions in order to avoid acquit-
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tals. It is believed that, so long as this provision remains, it is
an added incentive to use illegal means to convict every person
accused of crime.

9. Accounting and Finance, Sections 45 to 53. Section 50 pro-

vides that the second house may not veto items and amounts
approved by the first house that appear in the budget. In view of
Section 23, which permits the first house to pass all bills over the
veto of the second house, no necessity for this restriction appears.
If the second house were permitted to eliminate items, it would
assure a more thorough consideration by the first house on re-

submission.

10. Economics, Sections 54 to 61. The Polad translation of Section
55 is: “The private property and cconomic freedom of every indi-
vidual shall be granted within this principle”. The ATIS translation
omits the word “property”. There is no other provision in the
Constitution inferring that private property will not be taken by

the State except upon payment of just compensation.

11. Additional rules, Sections 62 to 66. Section 62 provides that
the Constitution may be amended by a mere majority vote of both

houses of the Diet, two-thirds of the members being present. The
Constitution is the basic law of the land, and should be a document
of reasonable permanence. It is suggested that amendments may be
proposed in the method provided in Section 62, but such amendments
must then be submitted to plebiscite of the people, and the amend-
ment will become effective only upon receiving a majority of all
ballots cast.

12. As appears in Tab ““A”, one of the past abuses of Government
in Japan has been accomplished through the use of extra constitu-
tional bodies. There is no prohibition of the formation of such
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bodies in the present Constitution. It is recommended that such a
provision be required.

13.

The Constitution omits entirely any reference to local govern-

ment. Annex “C” to Tab “A” discusses this problem, and it is
recommended that the Constitution provide for the election of the
principal officials in prefectures and municipalities.

14.

a.
b.

15.

Outstanding Liberal Provisions.

The sovereignty of the people is acknowledged.
Discriminations by birth, status, sex, race and nationality
are prohibited. The peerage is abolished.

Workers benefits required include one 8 hour day, holidays
with pay, free hospitalization and old age pensions.

A referendum permitting the people to express their will
directly on legislation is provided.

Control of all finances including expenditures of the Impe-
rial family is placed in the Diet. Carry over budgets are
prohibited. Audits are required and the President of the
Audit Bureau is to be elected.

The right to possess property is limited by the requirement
that it be useful to the public welfare.

Land must be used for the best public interest.

A new Constitution must be enacted in 10 years.

Summary.

The provisions included in the proposed constitution are demo-
cratic and acceptable. Certain essential provisions are omitted. Itis
recommended that the following principles be required in any
constitution before approval:

a.

36
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b. Additions to the Rights of the People to accomplish the

following:

(1) Granting rights similar to those accomplished by a
writ of habeaus (sic] corpus.

(2) Guaranteeing speedy and public trials in criminal cases.

(3) Prohibiting placing an accused twice in jeopardy for
the same offence.

(4) Guaranteeing protection against self-incrimination.

(5) Guaranteeing the right of an accused to be faced by
all witnesses against him.

(6) Guaranteeing the accused the right to counsel on
defense.

(7) Guaranteeing the people against unreasonable searches
and seizures.

Clarify section 19 so that the exclusive power to legislate
is clearly vested in the Diet.

Amend section 34 to require the Cabinet to resign on a
vote of no confidence by the Diet.

Provide clearly the power in Courts to declare legislation
unconstitutional subject to review by the Diet which can
reverse on a 2/3rds vote of both houses.

Delete section 44.

Require that amendment to the Constitution can be effected
only after receiving the approval of a majority vote of the
people.

Require that no national government agency not responsible
to the Diet or the Cabinet be created except by amend-
ment to the Constitution.

Require provisions providing for the popular election of
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