dealing with the matter of constitutional reform, then and in such
event the issuance of any constitutional reform directive (order)
upon the Japanese government would be subject to objection by
any member of the Allied Council for Japan and your decision would

not be controlling.

7. The above opinion represents the composite view of all officers
of the Government Section who have examined this question.

COURTNEY WHITNEY
Brigadier General, U.S.Army
Chief, Government Scction.

(No. 7)

TOP SECRET

Three basic points stated by Supreme Commander to be
“Musts” in constitutional revision. Government Section

paper prepared about 4 Feb 1946,

I

Emperor is at the head of the state.
His succession is dynastic.

His duties and powers will be exercised in accordance with the
Constitution and responsive to the basic will of the people as pro-

vided therein.
11
War as a sovereign right of the nation is abolished. Japan re-
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nounces it as an instrumentality for settling its disputes and even for
preserving its own security. It relies upon the higher ideals which
are now stirring the world for its defense and its protection.

No Japanese Army, Navy or Air Force will ever be authorized
and no rights of belligerency will ever be conferred upon any Jap-
anese force.

111

The feudal system of Japan will cease.

No rights of peerage except those of the Imperial family will
extend beyond the lines of those now existent.

No patent of nobility will from this time forth embody within
itself any National or Civic power of government.

Pattern budget after British system.

(No. 8)

SECRET

Summary Report on Meeting of the Government Section,
4 February 1946

I

General Whitney opened the meeting with the statement that in
the next week the Government Section will sit as a Constitutional
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Convention. General MacArthur has entrusted the Government
Section with the historically significant task of drafting a new Con-
stitution for the Japanese people. Three principles, outlined by
General MacArthur [,] must be basic in the Government Section’s
draft. They are:

I

The Emperor is at the head of the state and his succession is
dynastic. But his powers will be exercised in accordance with the
Constitution and responsive to the will of the people as provided
therein.

II

War as a sovereign right of the nation is abolished. As an instru-
mentality it can no longer be exercised neither for the settlement
of disputes nor for the preservation of Japanese security. No armed
forces will ever be authorized and no rights of belligerency will
ever be conferred upon any Japanese force. Japan must rely upon
the higher ideals now abroad in the world for its defense.

111

Feudalism is ended in Japan. No rights of peerage except those
of the Imperial Family will extend beyond the lines of those now
existent. No patent of nobility henceforth will embody within itself
any National or Civic power of government.

General Whitney wishes to have the Government Section’s draft
of the new Constitution completed, and approved by General Mac-
Arthur by February 12. On that day General Whitney will meet
with the Foreign Minister and Japanese Government officials for an
off-the-record discussion of their constitutional draft. General Whit-
ney expects this draft to be strongly rightist in tone. He intends
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to convince the Foreign Minister and his group, however, that the
only possibility of retaining the Emperor and the remnants of their
own power is by their acceptance and approval of a Constitution
that will force a decisive swing to the left. General Whitney hopes
to reach this decision by persuasive argument; if this is not possible,
General MacArthur has empowered him to use not merely the threat
of force, but force itself.

It is intended that the Foreign Minister and his group will reorient
and change their own constitutional proposals to fit our demand
for a liberal Constitution. \WWhen this has been done, the finished
document will be submitted by the Japanese to General MacArthur
for approval. He will accept this Constitution as the work of the
Japanese Government and so promulgate it to the world.

Points in Open Discussion

In drafting the Constitution, the Government Section will follow
the existing Japanese Constitution for structure, headings, etc.

The proposed Constitution should not be over-burdened by details
but explicit controls should be put in, if deemed necessary to protect
the fundamental rights of the people.

The powers and rights of the Emperor were precisely defined and
guarded in the present Japanese Constitution; this pattern must be
reversed in our draft. The new constitution probably should be less
flexible than the British, for the British have no single and cardinal
definition of constitutional rights, but less precisely drawn-up than
the French. In drafting the new Constitution our emphasis should
be upon placing sovereignty squarely in the hands of the people;
the Emperor’s role will be that of a social monarch, merely.

No explicit mention need be made of the United Nations Charter,
but the principles of the Charter should be implicit in our thinking
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as we draft the Constitution.

Working Arrangements.

1. Absolute secrecy must be maintained in all aspects of this
work.

2. A code name is to be used for this operation.

3. All drafts, notes, etc. used in this work are classified as “Top
Secret”.

4. Work is to be organized in terms of small working sub-com-
mittees; work of the sub-committees is to be integrated by
an over-all or steering committee.

5. A tentative draft is to be ready by the end of the week.
(Appendix to Document No. 8)

AFFIDAVIT

STATE OF CALIFORNIA,} ss
County of Fresno ’

MILO E. ROWELL, being duly sworn, deposes and says:

That on the 4th day of February, 1946, he was a Lieutenant
Colonel in the United States Army and a member of the Government
Section of SCAP located in Tokyo, Japan, and on said day attended
a meeting of the Government Section in the offices of said Section
in the Dai Ichi Building, at which meeting most members of the
Government Section were present. The meeting was conducted by
General Courtney Whitney, at which time he announced that the
ios
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Government Section would draft a new coustitution to set forth the
principles of a constitution that had been under discussion between
the representatives of the Japanese Cabinet and the Government
Section; that he was present during the entire period of said meeting.

In relation to “SUMMARY REPORT ON MEETING OF THE
GOVERNMENT SECTION, 4 FEBRUARY 1946”, to which this
affidavit is attached, that portion of the report found in the fifth
paragraph thereof, reading as follows: “if this is not possible, General
MacArthur has empowered him to use not mercly the threat of
force, but force itself”’, did not occur in the words stated in said
report, nor did it occur in substance.

A4

MILO E. ROWELL

Subscribed and sworn to before me,
this 2nd day of September, 1964.

/s/ Cecilia E. Angell

it/ CECILIA E. ANGELL

Notary Public in and for the County
of Fresno, State of California

My commission expires Feb 17, 1968.
QA A b A et A A b B A Al
3‘ CECILJA E. AMGELL
NOTARY PULLIC - CAMTORNIA
P 7IPAL OFFIZE IH

IRESNO cQunre
o e oy o

ST
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Memorandum setting forth organization of Public

Administration Division

of Government

Section

into Committees for preparation of draft constitution.

GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS
Government Section

MEMORANDUM

Existing records show that the Public Administration Division of
Government Section was organized for the preparation of a draft con-
stitution into the following committees:

Steering Committee
Col. Charles L. Kades
Comdr. Alfred R. Hussey, Jr.
Lt. Col. Milo E. Rowell
Miss Ruth Ellerman
Legislative Committee
Lt. Col. Frank E. Hays
Comdr. Guy J. Swope
Lt (JG) Osborne Hauge
Miss Gertrude Norman

Executive Committee
Cyrus H. Peake
Jacob 1. Miller
Ist Lt. Milton J. Esman
Civil Rights Committee
Lt. Col. Pieter K. Roest
Harry Emerson Wildes
Miss Beate Sirota
Judiciary Committee
Lt. Col. Milo E. Rowell
Comdr. Alfred R. Hussey, ]Jr.
Miss Margaret Stone

Isl
Jt/ Alfred R. Hussey, Jr.

Local Government Committee
Maj. Cecil G. Tilton
Lt. Comdr. Roy L. Malcolm
Mr. Philip O. Keeney

Finance Committee
Capt. Frank Rizzo

Committee on the Emperor,
Treaties and Enabling
Provisions
T st Lt George A. Nelson, Jr.
Ens. Richard A. Poole
The Preamble
Comdr. Alfred R. Hussey, ]Jr.
Secretaries
T Miss Shiela Hayes
Miss Edna Ferguson

Interpreters
Ist Lt. Joseph Gordon
Ist Lt. I. Herskowitz

Alfred R. Hussey, ]Jr.

Chief, Governmental Powers Division
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TEECMT 2%84 (Executive Committee)
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< —HL o, b e X+ 4B (Margaret Stone)

HAEFBRICHT 5FERS (Local Government Committee)

£ GeF g b S BENAY (Cecil G Tilton)
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Handwritten Memo by Mr. Rowell making Sugges-
tion on the Organization of the Office in Preparing
Constitution
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(No. 11)

Ellerman notes on minutes of Government Section,
Public Administration Division meetings
_ ‘and Steering Committee meetings
. between 5 Feb and 12 Feb incl.
" (original notes) [,and]

¢

" Original -drafts of committee reports.

(Editors’ Note——Words and sentences in boldface brackets
(I )) were omitted from the final version of the records. Words
and sentei;ceé in italics were added to the draft records for inclusion
in the final version. Words and sentences in brackets ({ J) are,
just as in other parts of this volume, those added by the editors.)
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[No. 11A))

[TOP)] SECRET

- Memorandum Sor the Recovds concerning Conference on preliminary
rough draft of new Constitution

[Sumpafy: Report on Meeting of the Government Section.)
5 Feb. 1946

Present: Col Kades, Lt Col Hays, Comdr Swope, Lt Col Rowell,
Capt Rizzo, Lt Hauge, Mr. Peake, Miss Norman, Miss Ellerman.

omit everything in bracke!s
Purpose: To determine fundamental principles before meeting with
Japanese Committee to discuss its drafls. :

tl. The Use of Japanese Terminology:

. It was agreed that Japanese terminology and forms should be used
wherever possible in the Government Section’s draft of the Constitu-

‘ tion. However, in all instances where our meaning is better clarified

| by the use of American phraseology the Japanese form must be
discarded and the American wording used.)

[2.) Problem of a Bicameral vs. Unicameral Legislature:

The conclusion was reached that a number of considerations made
it preferable to propose a unicameral rather than a bicameral leg-
islature. There is nothing in Japanese political development to
particularly recommend the bicameral system, and General Mac-
Arthur has expressed a preference for the unicameral system for
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Japan. Simplicity recommends the unicameral legislature as well; if
the bicameral system is established it involves the use of two forms
of representation, and the difficult problem of deciding to which
House the ‘vote of no confidence’ will belong. Colonel Kades sug-
gested that this issue might give us an effective bargaining lever.
If we propose the unicameral legislature and the Japanese strongly
oppose its adoption, we might well compromise on this issue in
order to strengthen our position in insisting upon a more important
issue.

[3.] The Power of the Supreme Court:

The delimitation of the Supreme Court’s power of review was
discussed. [Colonel Kades felt that SWNCC 228 limited us to grant- !
ing only a temporary power of veto to the Supreme Court.) Com-
mander Hussey stated that [this limitation applied only to the
Supreme Court’s legislative veto and that] we are warranted in
giving the Supreme Court absolute power of review over questions
of Constitutional interpretation.

[4.] The Power of the Executive.

Colonel Kades suggested that in strengthening the legislative and
judicial branches of the Japanese Government, the executive branch
had been stripped of all real power. If the legislative body voted
‘no confidence’ the Cabinet would be forced to resign, and a kind of
executive vacuum would result. Commander Hussey and Mr. Peake
offered that even if the ‘Government’ resigned and [/or] appealed
to the electorate, an Interim Cabinet would continue to exercise
residual power during the General Election period and until the new
Cabinet (or the old Cabinet, if returned) took office. During this
interim period the ordinary house-keeping functions of Government
would continue, existing obligations would be paid out of authorized
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appropriations but no new enterprises could be initiated and no new
budgetary committments (sic) made. It should be possible to form a
new Government within a ninety day period; even if, for any reason,
this was not practicable, the Diet would be in session.

Mr. Peake raised the question of whether certain powers of the
executive should be written into the Constitution. For example,
should it be specified that the Executive announce the appointment
of the Prime Minister? Will the Executive affix the seal to all laws
and promulgate them in his name? Colonel Kades stated that these
relatively unimportant powers should not be specified. If they are
written into the Constitution, future changes in procedure can be
made only by the formal amendment of the Constitution. Com-
mander Hussey pointed out that if it is clearly established that the
Emperor or the Executive acts only on the advice of, and with the
approval of the Cabinet, which is responsible to the legislature, the
affixing of the state seal becomes little more than ceremonial proce-
dure.

[5.] Budgetary Control:

Colonel Kades does not believe that detailed budgetary controls
need be -written into the Constitution. An unequivocal statement
that no budget can become effective without express approval of
the legislative body should be adequate. Insert Rider A ([, No. 11A,).

[6.] The Cabinet:

"The processes by which the Prime Minister and the Cabinet are
to be selected will automatically solve themselves, and need not be
specified in the Constitution. The likely solution is that the House
or Diet will appoint the Prime Minister from the majority party,
or, if there is no clear majority party, the Prime Minister will be
a coalition choice. The Prime Minister, in turn, will select his Cabinet

124




(No. 11 A;)

| e—7RE, FEROROHMEIETO S 0 e EECET < ETHASS S B L
WIMEEIE L P21 NEREKEOEAETRRORSART 3 H LR
H3Ld, TRATOEPETEFORSERE2EL, BLOK/ILBWTAMETS S
DLTRETIREDND D, V30 THB, 47 ¢ ARk, =53 HEEH
B TAVHE LRI B E TR £, $ LRI S b OUE AT
UL, BRIOUOFHELELL > 142 LBERELV 5TBE & biun
LRLABLELIEDTH B, » » & —WHPHEIE, K& 3 A TEHFO RSN
IR LIHER R AMOBIE LABO R LItnAFAL S 3 REME T, EE
CRET LV T i, BMLARTFRLUAOMIN TS 2 B LIEHLY,

(5) FHOEMDOHH

7457+ AKRER, FHOME»S 0 (FEMIcHT 3) ERlicovToie &
BT LBUI 2 LB 2 B L Lk, T, SEEOBROKEN VR 20
PhEEL AV EBICHETRIETRTHI L LADTH S

* ROZA6ADKEDERHD M5, BMALRINALDEORICHALLX
LT D B,

(6 n M

PRMRERE 5 X UPIt2sEITN 25881, BT LIRIZADI 1o, BETRE
BABBE RV, Bed < REMBEHESH@upD, SHKEHSAMREKE £ 85
—ido O LASKER LA (BRELD S RIF0) ROt TR
AL WIERELZEINDTHH 3, £ LT oRNEREKREY SEREAR
M7 LTHEEBR LTV 3 2000 hh M8, £BRL-LES
OEKBERDB LIRSS,

7 (IREED)  BSis “the House or Diet” L7 oTUWBA, —zTo “House” AtskalibE

£V 3 TSk, —BRMIOES &iRT bz, “House” #3viid.“Diet” LPRIZN5$
DEVIERTAVLREDHIE, 1o &) LA, —IR SRLTHV

(1) (EERICHIBEALN0) BEOiEtEe:»

Y/ — kKB, mﬁoﬂ&oﬁﬁ%&mxooﬁﬁ?amawomg&ﬂﬁbﬁo
a4 g ARHENE, BIRAYICEIEES 2 2 EETHER L C IR ST
VBRI, STERRFICIET B L, EREAREL, BERICEEREE A S 128

125



from either the majority party or a coalition of parties and submit
his list to the House or Diet for approval.

[7.] Residual Power:

Captain Rizzo brought up the problem of our formalization of
the final source of power. Colonel Kades said that all powers not
explicitly delegated to the judicial, executive or administrative
branches of the Government, resided in the legislative body. The
supremacy of the representative body, immediately responsive to the
electorate, must be emphasized in the Government Section’s draft.

(No. 11A,)

[TOP] SECRET

[Summary Report on Meeting of the Government Section,
6 Feb. 1946.

Present: Col Kades, Lt Col Hays, Comdr Hussey, Lt Comdr
Malcolm, Ens Poole, Lt Nelson, Maj Tilton, Lt Esman, Lt
Col Roest, Miss Stone, Lt Hauge, Lt Col Rowell, Mr Wildes,
Miss Sirota, Capt Rizzo, Mr Keeney, Miss Norman, Mr
Peake, Comdr Swope, Miss Ellerman.]}

[1. Security:

The Staff was reminded again that no Japanese are to be admit-
ted to the Government Section during the progress of this work.
All papers relating to the work are to be locked in the safe over-
night. Those officers who will attend the Narashi (s¢c] Dinner are
cautioned that there is to be no political discussion of any kind.)
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[2. Time Limit:

Sub-committee first drafts must be completed by tomorrow. These
drafts will be in the form of one original, three carbons, double-
spaced.)

Source of Ideas

[3.] Problem of [Psychological Credibility:)

Lt. Col. Roest stated that [the promulgation of a Government
Section inspired Constitution as a strictly Japanese document poses
the question of psychological credibility.] An obvious discrepancy
exists between an ideal Constitution formed upon American political
experience and thinking, and the actions and past expressions of
the present Japanese Government.

Colonel Kades granted this discrepancy, but pointed out that no
comparable gap exists between American political ideology and the
best or most liberal Japanese constitutional thought.

[4.) Order of Presentation:

Colonel Kades stated that the Section defining the position of the
Emperor should immediately follow the Preamble.

5. Budgetary Power:

( The Executive will have no power of veto. Captain Rizzo

questioned the advisability of this. If there is no executive
vote, there is no effective hinderance to prevent the leg-
islature from running wild in approprations; it is conceivable
that expensive boondoggling and pork-barrel projects might
result.

Mr. Peake answered that once a Cabinet budget has been
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presented to the Diet and approved, the Diet cannot in-
crease the appropriations. The legislature can manipulate
Rider 4 ( funds only within the limits of the approved budget. The
Cabinet assumes responsibility for the annual budget, and
presumably the Cabinet would resign rather than continue
to take responsibility for budgetary manipulations of which
st did not approve. Commander Swope added, on the
analogy of Puerto Rican experience, that the Executive
has the practical power of refusing to act upon an appro-
priations bill of which he disapproves. Colonel Kades empha-
sized once again that the Diet has all powers not explicitly
\ prohibited to it by the Constitution.

[6. Conformity with SWNCC 228:

SWNCC 228 must be used as a control document. Each Subcom-
mittee Chief is responsible for checking his committee’s proposals
for conformity.)

(No. 11 B))

Meeting of the Steering Committee with Committee on The
Emperor (original draft), Wednesday, 6th February 1946.

In the initial discussion of the Chapter on the Emperor, the
Steering Committee consistently pressed for a strict delimitation of
all powers of the Emperor, and the absolute clarification of his
merely decorative role. The following points were discussed:

1. The first article, defining sovereignity (sic) was ordered struck

. . . s
out. In the Preamble sovereignity (sic)[was] placed in the people and

130




(No. 11 A,, B))

@), LLADTHE, 8 BITRY « v ZHIEPHEE, 7=t « Y = OfEES
SHLT, Sk, B 2 ORELAVCEBTHcE AR L3 L
ERT ML 3 03 D TH 3 Ll ¥4 57+ 2K, E&SREROMAX
THULLATVW VROt 3 03 nCh 3 EE, SANURELA,

(RE) —OXROBZHTEA 7OMBKIBIAD, TRE~ML) FoBEz 22
%o

{6 SWNCC—228 [CfES5 C &

SWNCC—228 i3, HfilRS1nH2 XL LTROIB/DLERETH 2. &I ERAS
OEil, z0ONBRALSORBNR ORI FHE LAV O E I hEF - » 2T 5]E
2HAIIDLET B,

(R’ 8

Ay A ld, Pz ChBIh A oREICALKD Y S, FHIAESRCBYT
ZEWOBHLENZIDTHB, B, AEBAKD» > -2 oMioHTER
HEITL > T2 BiZh7s THINT V3, HHOHOEBDO I DM A TH 3B,
oSBT, AHBERS0IEHIT MrdEMal, MTedR), RN s Lo T8y
YT BNBERKO A L - RYBHEL, BEOEFICbABZZ L3 LNLN
TWaA, e LTIhoEMHEETsz 2B TV 5, BAOKEE
DdDH A T, TOEKBTRABFZALD 2 > - DR HEFEBMREDNIZ LA L
£BBBML, ABICOR3Ed 32, L LTRAOLHBILEGIRITS
ZENLOBYLN, BLRBREFTRTREARSI LY EDHLATV S, Ay
A, OB z 0k S b nTh 228, ERFRICFERECMAOAAIERICE

T, Bb¥T—oRRFLTHLENRTVS, .

131



needs no further amplification. The Steering Committee took ex-
ception to the use of the term “reign’’ in defining the role of the
Emperor. Col. Rowell pointed out that in Japanese usage “reign”
carries the connotation of ‘‘govern” as well. The text was amended

to read “The Emperor shall be the symbol of the State and the
Unity of the People....”

2. Colonel Kades objected to the excess of inititive (sic) power
granted to the Emperor in Article V (definition of the duties of the
Emperor). The Steering Committee recommended that this Article
include a covering or restrictive clause explicitly stating that the
Emperor performs certain state functions only on the advice and
with the consent of the Cabinet.

3. The clause giving the Emperor the right to ‘‘confirm the
judgments of Courts of Law, including the Diet when sitting as a
court” was ordered struck out. This clause permits invasion of the
independence of the Court, and might be interpreted to mean that
all judicial decisions must be confirmed by the Emperor. Commander
Hussey emphasized the necessity of establishing a Constitutional
Court independent of the legislative and executive branches.

4. The Steering Committee protested the authorization of four
Imperial officers (two Privy Ministers, a Lord Keeper of the Privy
Seal, and a Lord Chamberlain) in Article VI. Colonel Kades objected
that this legitimatized extra-constitutional officials who were respon-
sible to the Emperor rather than to the Diet, or to the people and
moreover, falsely exalted officials whose duties, under a liberal
Constitution, could be little more than clerkly. Col. Rowell pointed
out that this obligated the Diet to pass a budget to support them.
Ensign Poole defended the clause as a strict limitation upon the
personal officers of the Emperor and thus a constitutional check
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upon any further building up or expansion of the Imperial Household
Staff. The Steering Committee unanimously agreed that this clause
over-emphasised the importance of the Imperial Household and
ordered it omitted from the final draft of the Chapter.

5. The Steering Committee objected to the article making it
mandatory for the Budget to include appropriations for Throne
expenditures. Provisions for Throne expenditures are included in the
Chapter on Finance. Emphasis should be given, rather, in the
Chapter on the Emperor, to the complete powerlessness of the
Throne either to receive grants or funds or to make expenditures
without prior authorization of the Diet.

Miscellaneous Section

1. Amendments

There was a sharp cleavage of opinion over the amendment
provision as originally written by Ensign Poole and Captain Nelson.
The Steering Committee objected to the heavy restrictions placed
upon the people’s right of amendment, that all amendments are
to be prohibited until 1955, that no amendments can be initiated
unless proposed by a 2/3 vote of the Diet, or ratified by less than a
3/4 vote of the Diet. Captain Nelson and Ensign Poole justified these
restraints on the premise that the Japanese people are not ready
for a democracy, and that we are caught in the uncomfortable
position of writing a liberal Constitution for a people who still think
mystically. Therefore the ten.years’ ban on amendments will prevent
the Japanese from losing their newly-acquired democracy while they
are in process of learning the techniques of self-government. After
1955 an extraordinary session of the Diet can be convened,-and
every ten years thereafter, to consider constitutional amendment.
The relatively high 2/3 and 3/4 Diet vote requirements. for proposal
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and ratification make it impossible for the political whim of a mere
majority to change the Constitution.

The Steering Committee made both theoretical and practical
objections to these protective restrictions. The writing of a liberal
constitution must be premised upon a responsible electorate and no
one generation has the right to delimit another generation’s free-
dom to amend its Constitution. A Constitution should be not only
a reasonably permanent document but a flexible one as well, with a
simple rather than complicated amendment procedure. Col. Kades
recommended that the provision for mandatory review every ten
years be omitted. Commander Hussey recommended that amendments
be initiated by the Diet, thru a concurring vote of two-thirds of
all its members and be ratified by an affirmative vote of a majority
of the electorate.

2. Treaty-Making Powers:

The Steering Committee decided that the Article on Treaty Mak-
ing Powers be incorporated in the Chapter on the Executive. In

redrafting the article the Steering Committee broke on the issue of
whether international agreements of all kinds must be submitted to
the Diet for ratification. Col. Kades thought not. The making of
international agreements is within the province of the Executive,
and sufficient check to the executive power is provided by requiring
that all international agreements and conventions needing enabling
power must go to the Diet for ratification.

Colonel Rowell disagreed. Today international agreements are so
all-embracing in their effects on the well-being and lives of the
people that final control over all treaty making powers must be
placed in the Diet. When it likes, the Diet can give the Cabinet
treaty making powers on specific issues, i.e. in concluding postal
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conventions or narcotic agreements, by passing a bill to that effect.
But it should be clearly established in the Constitution that the
Cabinet shall conclude all treaties, international conventions and
agreements with the consent of Diet, either by prior authorization
or subsequent ratification.

In conclusion, Commander Swope pointed out that the basic prin-
ciple in the drafting of this Constitution has been the strengthening
of the legislative over the Executive branch of government.

3. Impeachment:

The original draft of this article provided that all officers of the
State shall be removed from office upon impeachment for and
conviction of treason, bribery, or any high crime or misdemeanor.
The Steering Committee recommended that the article on impeach-
ment be omitted and the use of impeachment be restricted to
removal of members of the judiciary. Impeachment, as a general
technique for the dismissal of public officials is cumbersome and
time-consuming, and would necessitate the Diet sitting as a Court
of Impeachment every time a charge was made against a public
official. The Prime Minister can be removed from office by a vote
of non-confidence, he can remove his individual ministers at will,
civil servants can be removed, the Diet can be permitted to make
its own rules for the removal of its members, and all other elected
officials can be recalled. A provision should be added to the Chapter
on Local Government for the forfeiture of office when a local official
is convicted of a crime.

4. Treason:

In the first discussion of this article it was decided to amend the

: to
draft in order to give protection [for] non-nationals. Col. Rowell
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pointed out that an individual cannot commit treason unless he
has given allegiance to the State established by the Constitution.
The Bill of Rights should give protection to everyone in Japan,
whether or not he supports the Government established. Commander
Hussey suggested that the statement be added ‘no person not a
Japanese national shall be convicted of the crime of treason.”

5. Supreme Law of the Land:

Colonel Kades objected to the original draft of the first two
articles as lacking positive force; it is not sufficient to state, merely,
that all laws and governmental acts shall be subject to the Consti-
tution. The article should read, rather, that no Imperial Rescript
nor any other law can exist outside of the Constitution.

The Steering Committee discarded the oath clause. The provision
binding the Emperor and other public officials to acceptance of the
Constitution by oath, premises an authority higher than the Con-
stitution. Further, an oath requirement in a Japanese Constitution
is little more than an importation of an Anglo-Saxon procedure,

6. Ratification:

The article providing for ratification by a concurring vote of two-
thirds of the members of the Diet, was amended to read “This
constitution shall be established when ratified by the Diet by a roll-
call vote of two-thirds of the members present”, on the theory that
very few members of the Diet would dare to vote against ratifi-
cation if it involved giving a negative vote in a public session of
the Diet.

7. At the conclusion of the discussion on The Supreme Law,

Captain Nelson offered a minority report. He stated that someplace

in the Constitution, probably in the Preamble or the Supreme Law,
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a statement must be made that this Constitution draws its sover-
eignity (sic) not only from the will of the people but from the prin-
ciples of universal morality. A blunt statement must be made that
rectitude as well as physical strength is the source of authority.

Colonel Kades protested that the establishment of a kind of
universal church has no place in a national constitution. The validity
of the Constitution stems from the Japanese people and not from
any universal morality. Sovereignity (sic) is based upon strength, and
every nation will rely upon force to defend its right to the exercise
of sovereignity (sic).

Commander Hussey agreed with Captain Nelson. We have come
to recognize, if rather uneasily, a superior law that governs the
people of all nations. We are trying war criminals on the basis of
that law.

Colonel Kades was not convinced. It was agreed, however, that
Commander Hussey work out an acceptable formalization of this law
of universal political morality.

(No. 11 B,)

TOP SECRET

GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS
Government Section
Public Administration Division

MEMORANDUM FOR THE CHIEF, GOVERNMENT SECTION.

The Committee on the Emperor and Miscellaneous Affairs submits
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the following report:

CHAPTER

THE EMPEROR

Article An Imperial Throne shall be the symbol of the
State and of the Unity of the People, and an Emperor-shall be the
symbolic personification thereof, deriving his position from the
sovereign will of the People, and from no other source.

Article Succession to the Imperial Throne shall be dynastic
and in accordance with such Imperial House Law as the Diet may
enact.

Article The advice and consent of the Cabinet shall be
required for all acts of the Emperor in matters of State, and the
Cabinet shall be responsible therefor. The Emperor shall perform
such state functions as are provided for in this Constitution. He
shall have no governmental powers, nor shall he assume or be granted
such powers. The Emperor may delegate his functions in such man-
ner as may be provided by law.

When a regency is instituted in conformity with the pro-
visions of such Imperial House Law as the Diet may enact, the
duties of the Emperor shall be performed by the Regent in the
name of the Emperor; and the limitations on the functions of the
Emperor contained herein shall apply with equal force to the Regent.

Article Acting only on the advice and with the consent
of the Cabinet the Emperor, on behalf of the People, shall perform
the following state functions:

Affix his official seal to and proclaim all laws enacted by
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the Diet, all Cabinet ordinances, all amendments to this Constitu-
tion, and all treaties and international conventions;
Convoke sessions of the Diet;

Dissolve the Diet and proclaim general elections;

Appoint the Prime Minister in accordance with the provisions
of Article , and accept his resignation;

Attest the appointment or commission and resignation or
dismissal of other Ministers of State, Ambassadors and those other
state officials whose appointment or commission and resignation or
dismissal may by law be confirmed in this manner;

Attest grants of amnesty, pardons, commutation of pun-
ishment, reprieves and rehabilitation;

Award honors;
Receive Ambassadors and Ministers of Foreign States; and
Perform appropriate ceremonial functions.

Article No grants of money or other property shall be
made to the Throne, and no expenditures shall be made by the
Throne, unless authorized by the Diet.

ENABLEMENT
'(To be included in Chapter , THE DIET).
Article The Diet shall enact all laws necessary and proper

to carry into execution the provisions of this Constitution.
TREATY MAKING POWER
(To be included in Chapter , THE EXECUTIVE)
Article The Cabinet shall be empowered to conclude
treaties and agreements andm enter into international conventions,
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provided that such treaties, agreements and conventions shall be
effective only if the consent of the Diet be granted by prior au-
thorization or subsequent ratification.

CHAPTER
TREASON

Article Treason shall consist in conspiring or attempting,
or in abetting in any way any person who conspires or attempts,
to alter by the use of force this Constitution or to overthrow the
State which it establishes; in waging war, or in abetting in any
way any person .who wages war, against Japan; or in conspiring
or attempting in any way to cause Japan to wage war on another
State.

Treason shall be punishable by death.

Only Japanese nationals shall be accused of treason.

CHAPTER
AMENDMENTS

Article Amendments to this Constitution shall be made
only by the Diet, through a concurring vote of three-fourths of all
its members, and shall thereupon become effective, as an integral
part of this Constitution; provided that, in the case of Amendments
to Chapter , such Amendments shall further be submitted to
the Electorate for ratification, and shall become effective only when
ratified by two-thirds of the people voting thereon.

Amendments to this Constitution, upon becoming effectivein
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the manner prescribed above, shall immediately be proclaimed by
the Emperor, in the name of the People, as an integral part of
this Constitution.

CHAPTER
SUPREME LAW OF LAND

Article This Constitution shall be the Supreme Law of
the Land, and no law, ordinance, treaty or other governmental act
contrary to the provisions thereof shall have legal force or validity.

Article All laws, ordinances, rescripts, treaties and other
governmental enactments, of whatever description or source of
authority, promulgated prior to the ratification of this Constitution,
or those particular provisions thereof, which are contrary to the
provisions of this Constitution, shall be automatically invalid from
the instant of ratification.

Article The Emperor, upon succeeding to the Throne, and
the Regent, Ministers of State, Members of the Diet, Members of
the Judiciary and all other officers of the State, upon assuming
office, shall be bound to support this Constitution.

CHAPTER
RATIFICATION

Article This Constitution shall be established when ratified
by the Diet by roll-call vote of two-thirds of the members present.
Upon ratification by the Diet, the Emperor shall imme-

diately proclaim, in the name of the People, that this Constitution
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has been established as the Supreme Law of the Land.

RICHARD A. POOLE
Ensign, USNR
Chairman

GEORGE A. NELSON, ]JR
Ist Lt, CMP

No. 11 C;)

Meeting of the Steering Committee with Committee
on the Diet (original draft), Thursday, 7 February,
1946.

1. On the suggestion of Colonel Kades the membership of the
Diet was set within 300 and 500, instead of within 300 and 450,
as originally specified. The present membership of the Diet is 465,
and a reduction of seats would be protested by the Japanese and
necessitate a reapportionment of seats. '

2. Article VIII of the original draft specified the method and
condition of election for Diet members. Col. Kades objected that
proirisions of this kind are essentially statutory rather than constitu-
tional law, and that the Diet will be competent to write its own
election law. The article was struck. out.

3. Article XIV defined a quorum to transact business as con-
sisting of not less than 50% of all the members. Colonel Kades and
Commander Swope argued that this figure was too high; a quorum
should be fixed at one-third of all the membership. If the require-
ment is higher, formation of a quorum can be manipulated as a
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delaying action for bills.

4. In discussion of Article XVII, providing for the referral of
bills to the Cabinet for promulgation, Col. Kades questioned the
lack of provision for an executive veto. Commander Swope defended
this omission on the score that Cabinet promulgation should be no
more than a procedural formality. The Diet must have decisive and
ultimate power over all legislation.

5. In the discussion of Article XVIII, the Steering Committee
questioned the provision that all deliberations of the Diet shall be
public and that no secret sessions shall be held. It is conceivable
that while in progress debates involving international negotiations
should not be made public. In defense of the prohibition, Col. Hays
said that an unequivocal prohibition of all secret sessions is the
only way to prevent Japanese abuse. Proceedings that legitimately
demand secrecy can be handled in committee.

6. In Article XX it is stated that the Diet may punish for
contempt in its conduct of investigations. Col. Kades objected that
this provision might be manipulated to suppress criticism of the
Government, that it would come to be construed as ‘lese majeste’.
This clause was cut out of the revised draft.

7. On the recommendation of the Si:eering Committee Article
XXI, giving the Diet the privilege of making representations to
the Government, was struck out as superfluous. The Diet is the
supreme body of the land, and need not be authorized to make
representations to the Cabinet.

8. In the discussion of Article XXIII, that requires a new
election held within 40 days after the dissolution of the old Diet,
Col. Kades objected to the shortness of the time limit. He thought
it conceivable that an election campaign fought on the basis of
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important issues might well take as long as two months. Colonel
Kades was over-ruled by the other members of the Steering Com-
mittee and the Diet Committee and the Article remained as originally
written.

9. Colonel Kades questioned the advisability of members of the
Diet consituting (sic] a court of impeachment to try members of the
judiciary against whom proceedings have been instituted. Commander
Swope and Col. Rowell argued that the Diet was the only body left
with the authority to try members of the judiciary, for the judiciary
can’t sit as a court of impeachment for its own members. Col. Kades
then protested that the 2/3 vote requirement for conviction was too
high to ever secure an impeachment. Compromise was reached by
the decision to use the Diet as a court of impeachment for the
Judiciary, but to drop the 2/3 vote requirement for conviction.

(No. 11 C;)

TOP SECRET

GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS
Government Section
Public Administration Division

MEMORANDUM FOR THE CHIEF, GOVERNMENT
SECTION.

1. The Committee on The Diet submits the following repbrt:
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CHAPTER 1V
THE DIET

Article 1. The Diet shall be the highest organ of state power
and shall be the sole law-making authority of the state.

Article II. Theé Diet shall consist of one House of elected
representatives with a membership of not less than 300 nor more
than 500.

Article III. The qualifications of electors and of candidates
for election to the Diet shall be determined by law and in deter-
mining such qualifications there shall be no discrimination on grounds
of sex, race, creed, color or social status.

Article IV. Members of the Diet shall receive compensation
from the national treasury as determined by law.

Article V. Members of the Diet shall in all cases, except
those specified by law, be free from arrest while attending the
sessions of the Diet or while travelling to and from such sessions;
and for any speech, debate, or vote in the Diet, they shall not be
held legally liable elsewhere.

Article VI. The term of the members shall be four years,
but it may be terminated at an earlier date by dissolution of the
Diet as provided herein.

Article VII, The method of election, apportionment, and
voting shall be determined by law.

Article VIII. The Diet shall meet in annual session as deter-
mined by law.
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Article IX. The Government may call special sessions and
shall do so on petition of not less than twenty-five per cent of
the members of the Diet.

Article X. The Diet shall be the sole judge of the elections
and the qualifications of its members. The denial of a seat to
anyone who is certified to have been elected and whose right to
the seat has been questioned shall require the vote of a majority
of the members present.

Article XI. A quorum to transact business shall consist of
not less than one-third of all the members. Except as otherwise
provided herein all actions of the Diet shall be by majority vote of
those present. In case of a tie the presiding officer shall cast the
deciding vote.

Article XII. The Diet shall choose its presiding officer and
other officials. It may determine the rules of its proceedings, punish
members for disorderly behavior and expel them. On a motion for
expulsion of a member a vote of not less than two-thirds of the
members present shall be required to effect such expulsion.

Article XIII. No law shall be passed except by bill.

Article XIV. The deliberations of the Diet shall be public,
and no secret sessions shall be held. The Diet shall maintain and
publish a record of its proceedings and this record shall be made
available for inspection by the public. The individual votes of
members on any question shall be recorded in the journal upon the
demand of twenty per cent of those present.

Article XV. The Diet shall have the power to conduct
investigations, to compel the attendance and testimony of witnesses
and the production of records, and to punish for refusal to comply.
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Article XVI. The Prime Minister and the Ministers of State
whether or not they hold seats in the Diet may at any time appear
before that body for the purpose of presenting and arguing bills
and shall appear when required to answer interpellations.

Article XVII. Upon the passage of a resolution of non-
confidence by a majority of the total membership of the Diet, the
Government shall either resign within ten days or order the Diet
to dissolve. When the Diet has been ordered dissolved a special
election of a new Diet shall be held not less than thirty days ner
more than forty days after the date of dissolution. The newly elected
Diet shall be convoked within twenty days after the date of election.

Article XVIII. The Diet shall constitute from among its
members a court of impeachment to try members of the Judiciary
against whom proceedings have been instituted, as determined by
law.

Article XVIX, The Diet shall establish the several Ministries
of State.

FRANK E. HAYS
Lt Col, Cav

GUY J. SWOPE
Comdr, USNR

0. 1. HAUGE
Lt (jg) USNR

GERTRUDE NORMAN
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(No. 11 Dy

Meeting of the Steering Committee with Committee on
Finance (original draft), Thursday 7 February 1946.

1. Under Article V the Diet is forbidden to make appropriations for
any fiscal yeefr in excess of the income provided for that year. Colonel
Kades questioned the wisdom of this delimitation since it [would)

makes impossible the long-term planning involved in public works
can

programs. Total funds for such projects [could] not be appropriated
out of the income or borrowings of "any one fiscal year (or -even
spent within one year), but the Diet should have the power to
authorize initial appropriations and schedule further appropriatioﬁs
to be used over a period of successive years. Captain Rizzo. de-
fended the original prohibition by pointing out that the Diet should
be permitted to examine critically each year’s budget. Further, the
Diet should be faced with the necessity of providing as well as
spending, and no one Diet should have the power to commit future
Diets to appropriation. The Steering Committee concurred and the
Article was retained. . |

2. Article VIII, providing for the making of a temporary budget
in the event that a Cabinet fails to secure parliamentary approval
for its budget within the fiscal year, was discarded. It was intended
to provide running expenses for a period in which Cabinet and Diet
might be at loggerheads. Commander Hussey stated that the Con-
stitution must not provide any possible loophole for an executive
budget. If a Cabinet cannot secure parliamentary approval for its
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budget within a year, that Cabinet must be forced to resign.

can
Unavoidable expenditures [could] be paid out of the reserve fund,
until approval is secured or a new Cabinet is formed.

(No. 11 D,)

TOP SECRET

GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS
Government Section
Public Administration Division

MEMORANDUM FOR THE CHIEF, GOVERNMENT SECTION.

1. The Committee on Public Finance submits the following report:

CHAPTER _____
FINANCE

Article The powers of the State to levy taxes, borrow
money, appropriate funds, issue and regulate the value of coins and
currency shall be exercised through the Diet.

Article The imposition of a new tax or the modification
of the rates (of an existing one) shall be determined by law.

The raising of national loans and the contraction of other
liabilities to the charge of the National Treasury shall require the
consent of the Diet.
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Article The taxes levied at present shall, in so far as
they are not remodelled by a new law, be collected according to
the old system.

Article The expenditure and revenue of the State require
the consent of the Diet by means of an annual Budget which shall
reflect the fiscal program for the next ensuing fiscal year, including
all proposed expenditures and anticipated income.

The entire income of the Imperial Household shall be turned
into the public treasury and the expenses of the Imperial Household
shall be appropriated by the Diet in the annual Budget.

Article The Diet may disapprove, reduce, increase or
reject any item in the Budget or add new items.
The Diet shall appropriate no money for any fiscal year in
excess of the income provided for that period.

Article No public money or property shall be appropriated
for the use, benefit or support of any system of religion, or reli-
gious institutiori or association, or for any charitable, educational
or benevolent purposes not under the control of the State.

Article In order to supply unavoidable deficiencies in the
Budget and to meet requirements unprovided for in the same, a
Reserve Fund may be provided in the Budget.

If a Reserve Fund should be paid, it shall be necessary to
obtain approval of the Diet later.

Article If the budget should fail to secure parliamentary
approval within the fiscal year, the government shall make and
enforce a temporary budget covering a period of three months
within the limits of the budget of the preceding fiscal year under
such conditions as the Diet may prescribe. In the case of the
preceding item if the Diet should be out of session, the government
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shall immediately convoke a session and submit the Budget from
which is removed the part concerning the period of that fiscal year
fixed in the preceding item.

Article The final account of the expenditures and revenue
of the State shall be verified and confirmed by the Board of Audit,
and it shall be submitted by the Government to the Diet together
with the report of verification of the said Board.

The organization and competency of the Board of Audit
shall be determined by the Diet.

Article At regular intervals no less than yearly the govern-
ment shall report to the Diet and the people on the state of the
public finances.

; : e
FRANK RIZZO
Capt, CMP
No. 11 E)

Meeting of the Steering Committee with Committee on
the Executive (origninal draft), 7 February 1946.

1. Commander Hussey objected that the wording of ‘““The Prime
Minister shall be nominated by the Emperor.” implied discretion-
ary power in the hands of the Emperor in the appointment of the
Prime Minister. This article was rewritten to read ‘‘The Emperor
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appoints as Prime Minister the person designated by the Diet” and
incorporated in the Chapter on the Emperor.

2. Article III, defining the membership of the Cabinet, was
amended to tighten the Diet’s control over the Cabinet. Col. Rowell
insisted that Ministers can be appointed only to those ministerial
offices specifically authorized by the Diet. Moderate executive pow-
ers are vested in the Prime Minister, however, by permitting him
to remove Ministers at will.

3. The Steering Committee recommended the omission of Article
VI, providing for general elections and the convening of new leg-
islatures. These procedures are treated in the Chapter on the Diet.

4. The Steering Committee recommended that Article VI, defining
the duties of the Prime Minister, be rewritten to emphasize the
collective responsibility of the Cabinet rather than the executive
preeminence of the Prime Minister. To prevent abuse of power by
the Prime Minister, it is explicitly stated that ‘‘“The Prime Minister
introduces bills on the behalf of the Cabinet,....” To prevent
abuse of executive power while the Diet is not in session Colonel
Rowell suggested that the Cabinet’s power to issue orders and regu-
lations to carry out the provisions of the Constitution be restricted
by the provision that “no such order or regulation shall contain a
penal provision.”

5. The Steering Committee recommended the omission of Article

IX, requiring that the Prime Minister and members of his Cabinet
subscribe to a pledge upon assuming office.

6. The Steering Committee recommended that the clauses in
Article XI, defining procedures for the discharge of unfaithful public
officials, be omitted from the Constitution and provided for in
statutory law. However, in order to give Cabinet Ministers protection
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from the police, provision was made that ‘“Cabinet Ministers shall
not be subject to judicial process during their tenure of office
without the consent of the Prime Minister.”

(No. 11 E,)

Second Meeting of the Steering Committee with
Committee on the Executive, 8th February 1946.

Lt. Esman strongly opposed the changes made by the Steering
Committee in the original draft of the Chapter on the Executive.

1. Lt Esman contended that the Prime Minister must be ap-
pointed by an authority above party politics, hence by the Emperor.
This argument was premised on the belief that the Diet will be made
up of many splinter parties, with unreconcilable differences amongst
themselves, and with no one party able to achieve a clear majority.
Under these conditions the selection of a Prime Minister can be
little more than a compromise choice, arrived at after weeks of
haggling, and as a compromise choice it is unlikely that he will be
able to marshal Dietary support for Cabinet policies for any length
of time. On the other hand, the Emperor can be expected to choose
a Prime Minister quickly who can command majority support and
thus prevent an executive vacuum occurring.

The Steering Committee remained unconvinced. [Col. Rowell stated
that a Prime Minister selected by the Emperor was incompatible
with SWNCC 228.] Colonel Kades expressed cynicism as to whether
selection of a Prime Minister by the Emperor would be either more
efficient or quicker than appointment by the Diet. The Diet might
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refuse not only the Emperor ("] s first nominee but successive ones
as well. Also, the Emperor might manipulate his discretionary power
in the appointment of the Prime Minister as a device for running
the country without the Diet. In any case, any inefficiency involved
in having the appointment of the Prime Minister made by the Diet
is overbalanced by the danger of giving the Emperor or his advisers
discretionary power.

2. Lt. Esman contended that the executive power should be
explicitly vested in the Prime Minister as the head of his Cabinet
and not in the Cabinet as a collective body. It is inconsistent to
give the Prime Minister the power to hire and fire his Ministers at
will, yet state that the executive power is vested in the Cabinet.

Colonel Rowell and Mr. Peake disagreed with Lt. Esman. [ Through-
out SWNCC 228 the Cabinet and not the Prime Minister is
referred to as the executive branch of government.] Colonel Kades
recommended that the residual executive power be vested in the
Prime Minister, and the first Article of the Chapter amended to
read “The executive power is vested in the Prime Minister as the
head of the Cabinet.”

An elaboration of Lt. Esman’s argument for a strong executive
is given in his dissenting Memorandum filed with the Steering
Committee.
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(No. 11 Es]

TOP SECRET

GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS
Government Section
Public Administration Division

MEMORANDUM FOR THE CHIEF, GOVERNMENT SECTION.

The Committee on the Executive submits the following report:

CHAPTER 1V

The Executive

Article XXIX. The executive power is vested in a Cabinet.
The Cabinet consists of a Prime Minister, who is its head, and such
other Ministers of State as may be authorized by the Diet. In the
exercise of the executive power, the Cabinet is collectively re-
sponsible to the Diet.

Article XXX. The Emperor appoints as Prime Minister the
person designated by the Diet.

The Prime Minister shall with the advice and consent of
the Diet appoint Ministers of State.

The Prime Minister may remove individual Ministers at will.

Whenever a vacancy occurs in the office of Prime Minister
or upon the convening of a new Diet, the Cabinet shall collectively

178




No. 11 E;)

REREN-ODNE2Es (TEMICBIT2H
oW TH/NEBRSSR)

BBl 2 M EASIE, Kok S c@ETeRIVELE T,
HAE TEWN

29 Raun  {TEGUE, APCET 3. AR, £ odE: SHBERKE
BIUVESORD 3 2 ofloEWAE T 3, ML, TEHiOfFHIicoWT,
ESicn LU L T £ 5,

(RED) VbW 3R (66 220D ARIFTWBIESNIL, BUTH 65 F, B 66 F
LIRIZE L, ' '

- 830 & Rit, E&oif4 L7 eRPIREBEXEIERT 5 Do
PRHEEAERR, HaolE AR 22 2T, BHAELERT 2.
PRHSELREI, ERICKEE2MBHRT I LN TE DM Do
PRRELREA R & &, 27003 GRBFR) HLVEKSBREINE L 2,

PRI Laree ), $T LV ABMREAESEAI B30 LT3, FiLvAM

BEKE 0L DS 2 0iE, MRS 2 2 oMIFETE S et 5

CREE 1) BT 6 2B, _

CGREE 2) BT 68 1 Latlet ko K512 (EIQOBBLMARI 2BF3L2hTW
BZAMER NS, '

(REE 3) BUTHE 68 %2 FBM,

(R4 BAXRBEEEDC oﬁﬁ}o;@mmt “resign en masse” avgaswmw
T3,

(REE 5) BIFTIE 70 &, 35 71 28

R Roun  PMREAER, AMICROTERERERML, —BEB L

THRBYURIC OV TERIHEL, sxﬁm'ﬁ&%ﬁ%a&m%‘r%o
(IREE) BT 72 FBM.

179



resign and a new Prime Minister shall be designated. Pending such
designation, the Cabinet shall continue to perform its duties.

Article XXXI. The Prime Minister introduces bills on behalf
of the Cabinet, reports to the Diet on general affairs of state and
the status of foreign relations and exercises control and supervision
over the several executive departments and agencies.

Article XXXII. In addition to other executive responsibilities,
the Cabinet shall:
Conduct foreign relations;
Conclude such treaties, international conventions and agree-
ments with the consent of the Diet by prior authorization or subse-
quent ratification as it deems in the public interest;

Administer the civil service according to standards established
by the Diet;

Faithfully execute laws and administer the affairs of state;
Prepare and submit to the Diet an annual budget;

Issue orders and regulations to carry out the provisions of this
Constitution and the law, but no such order or regulation shall
contain a penal provision; and

Grant amnesty, pardon, commutation of punishment, reprieve
and rehabilitation.

Article XXXIII. Acts of the Diet and executive orders shall
be signed by the competent Minister of State and countersigned by
the Prime Minister.

Article XXXIV. Cabinet Ministers shall not be subject to
judicial process during their tenure of office without the consent of
the Prime Minister, but no right of action shall be impaired by
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reason hereof.

CYRUS H. PEAKE

Chairman

(No. 11 E|)

TOP SECRET

GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS
. v Government Section

Public Administration Division

MEMORANDUM TO THE CONSTITUTION STEERING .
COMMITTEE:

We dissent from the provisions of this draft which deny to
the Prime Minister authority to dissolve the Diet and appeal to the
people when major legislation introduced by him fails to receive
favorable ‘consideration from the Diet. This omission gravely com-
promises the workability of a cabinet system. It reproduces the
very weakest feature of French experience by inducing the executive
to resign while denying him any bargaining power in cases of dis-
agreement with the Diet. Or it inflicts on the Japanese the most
difficult feature of the American system, the possiblity of a deadlock
between the executive and the legislature, the Diet rejecting the
Prime Minister’s bills, the latter, though discredited, clinging to
office. It is not likely, in our opinion, that the Prime Minister would
abuse his power to dissolve, since every dissolution endangers his
continuity in office as well as that of the legislature. Under the
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proposed system, a Diet will seldom vote non confidence, since it
may by other devices reject government measures without risking
its own tenure.

Government under modern conditions requires a strong and re-
sponsible executive. Responsibility is amply provided in the draft
proposal. But the effectiveness of an executive depends on his ability
to pilot a consistent policy through the legislature. A Diet, repre-
senting as legislatures must, divergent political, sectional and eco-
nomic interests, will tend to pull in many directions. Under these
conditions an irresponsible Diet is as much to be feared as an
irresponsible executive. The irresponsible tendencies of the Diet, in
keeping with decades of experience in Parliamentary government,
can best be disciplined by an executive who enjoys the power to
dissolve a Diet which fails to act favorably on his major proposals.
This power and the threat of its use tend to assure a stable yet
responsible executive.

The omission of this important power may, contrary to our
intention, saddle the feeble and inexperienced Japanese democracy
with devices which have seriously tried the most delicate political
skill of veteran democratic peoples. There is a greater likelihood of
success if we provide the Japanese with governmental devices which
long experience has indicated are most likely to develop stable
democratic institutions.

\

/s/ Milton J. Esman

it/ MILTON J. ESMAN
Ist Lt, TC

s/ Jacob I. Miller

/t/ JACOB I. MILLER
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Meeting of the Steering Committee with the Committee
on the Judiciary (original draft), 7 February 1946.

Colonel Kades questioned the extreme power given to the
judiciary and suggested that the kind of Supreme Court established
in this draft might develop into a judicial oligarchy, dominating all
other branches of government. judges are to be appointed for life,
they are to be independent of all discipline but their own, executive
and administrative courts are ruled out, and the supreme rule
making power is vested in the Supreme Court.

1. Colonel Rowell pointed out that the courts in Japan have
had neither dignity nor independence. They have been the tool of

the Procurator and a judge's career depended upon subservience
has been

to the 'police. The power of the Court, therefore, [was] given a
deliberate build-up to compensate for its former lack of stature.’

2. The power of the Diet has been strengthened enormously in
this Constitution and an independent judiciary will not invade the
prerogatives of the legislature.

3. Abuse of the Constitution by a judicial oligarchy is not likely;
the Diet has been given the power of review over all judicial
decisions, except for those involving provisions in the Bill of Rights.

4. Commander Hussey defended the prohibition of extraordinary
tribunals and the denial of judicial power to executive courts by
pointing out that there has been too much of Star Chamber justice
in Japan and that administrative courts consistently have protected
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the bureaucracy at the expense of the citizen. Final compromise on
this issue was reached by amending the clause to read “nor shall
any organ or agency of the Executive be given final judicial power.”
This will permit administrative courts to exist but under and subject
to the Supreme Court.

5. A revival of the Public Procurator’s abuse of power can be
prevented only by explicitly making him subject to the Court.

6. Commander Hussey stated that the dignity of the Court is
weakened if judges are elected for a term of years rather than
appointed to hold office during good behavior. A judge’s ability for
impartial action is impaired if he must gain office by running as
a political candidate on a party platform. Compromise on this issue
was reached by having judges of the inferior courts appointed by
the Cabinet from a list which for each vacancy shall contain the
names of at least two persons nominated by the Supreme Court.
The term of appointment is to be for ten years with privilege of
reappointment. However, no judge shall hold office after reaching the
age of 70 years.

Supreme Court judges shall be appointed by the Cabinet and
shall hold office during good behavior but not after reaching the
age of 70 years. The Judiciary is brought closer to the people by
providing that such appointments shall be reviewed at the first
general election held following the appointment and thereafter at
every general election held ten years after the prior confirmation.

7. The only proper place for the rule-making power and final
judicial power is the Supreme Court. Within this frame of reference,
the legislative branch of government can establish any kind (sic)
court it desires.
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TOP SECRET

GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS
Government Section
Public Administration Division

MEMORANDUM FOR THE CHIEF, GOVERNMENT SECTION:

The committee for preparing the section on ‘““The Judiciary”
submits the following report:

Chapter V
THE JUDICIARY

Article LVII. A strong and independent judiciary being the
bulwark of the people’s rights, the whole judicial power of Japan
is vested in a Supreme Court and in such inferior courts as the
Diet shall from time to time establish. No extraordinary tribunal
shall be established, nor shall any organ or agency of the Executive
Branch be given final judicial power. All judges shall be independent
in the exercise of their conscience and shall be bound only by this
Constitution and the laws enacted pursuant thereto. The Supreme
Court is vested with the rule-making power under which it determines
the rules of practice and of procedure, the admission of attorneys, the
internal dicipline (sic] of the courts, the administration of judicial
affairs, and such other matters as may properly affect the free
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exercise of the judicial power. Public procurators shall be officers of
the court and subject to its rule-making power. The Court may
delegate the power to make rules for inferior courts to such courts.
No disciplinary action shall be administered by any executive organ
or agency, and removals shall be accomplished by public impeach-
ment only.

Article LVIII. The Supreme Court shall consist of a chief
justice and such number of associate justices as may be determined
by the Diet. All such justices shall be appointed by the Cabinet
and shall hold office during good behavior, or upon the attainment of
the age of 65 years whichever is the sooner(,) provided however that
the name of each incumbent shall be submitted to the electorate
to determine his retention in office at the first general election fol-
lowing his appointment and every 10 years thereafter. Upon a
majority vote of the electorate not to retain the incumbent the office
shall become vacant. All such justices shall receive, at regular, stated
intervals, adequate compensation which shall not be decreased
during their terms of office.

Article LIX. The judges of the inferior courts shall be ap-
pointed by the Cabinet from a list which for each vacancy shall
contain the names of at least two persons nominated by the Supreme
Court. All such justices shall hold office for a term of 10 years with
privilege of reappointment and shall receive, at regular, stated
intervals, adequate compensation which shall not be decreased
dliring their terms of office. No judge shall hold office after attaining
the age of 65 years.

Article LX, The Supreme Court is the court of final resort.
Where the determination of the constitutionality of any law, ordi-
nance, regulation or official act is in question, the judgment of the
Supreme Court in all cases arising under or involving Chapter(—)
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of this Constitution is final; in all other cases where determination
of the constitutionality of any law, ordinance, regulation or official
act is in question, the judgment of the Court is subject to review
by the Diet. A judgment of the Supreme Court which is subject to
review may be set aside only by the concurring vote of two-thirds
of the whole number of representatives of the Diet. The Diet shall
establish rules of procedure for reviewing decisions of the Supreme
Court. In all cases affecting ambassadors, consuls, and ministers of
state, the Supreme Court has exclusive original jurisdiction.

Article LXI. Trials shall be conducted and judgment declared
publicly. Where, however, the Court unanimously determines pub-
licity to be dangerous to public order or morals, a trial may be
conducted privately, but trials of political offenses, offenses of the
press, and cases wherein the rights of citizens as reserved in Chap-
ter II of this Constitution are in question, shall be conducted
publicly without exception.

A. R. HUSSEY, ]Jr.
Comdr, USNR
MARGARET STONE

MILO E. ROWELL
Lt Col,, AUS

(No. 11 Gy)

Meeting of the Steering Committee with Committee on
Civil Rights (Original Draft) Friday, 8 February 1946.

1. Commander Hussey objected to Article IT on the grounds
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that it reserved unenumerated rights to the people. Residual potwer
is in the Diet and the people can have no rights against a Diet
which is their own creation. It is stated elsewhere in the Consti-
tution that the will of the people, exercised through the Diet, is
supreme.

2. A sharp and fundamental difference of opinion developed
between the Steering Committee and the Drafting Committee in
the discussion of Article IV, that asserts that no future Constitution,
law or ordinance shall limit or cancel the rights guaranteed in this
Constitution, or subordinate public welfare and democracy to any
other consideration. Colonel Kades strongly objected to the assump-
tion of infallibility implicit in this Article and the denial by one
generation of the rights of future generations to order their own
affairs. As written, amendments to the Bill of Rights would be
invalid and change could come only through revolution.

Colonel Roest defended this Article by premising that the present
age has arrived at a certain stage of Progress, and that no future
generation should be permitted to abrogate the rights now accepted
as inherent in the state of man. He continued, that it was not
enough, as Colonel Kades believed, to set up a democratic govern-
ment in Japan, but rather that we must guarantee for all time the
social and moral advances made up to the present. Mr. Wildes
expressed the belief that the omission of Article IV inevitably
opened the gates to Fascism in Japan.

Commander Hussey pointed out that Article IV not only attempt-
ed to exalt opinion and a theory of government to the stature of
constitutional law, but it was impractical as well. Enforcement of
this Article will depend upon the interpretations of the Supreme
Court rather than upon precise rules laid down in the Constitution.

No satisfactory compromise could be reached. It was decided to
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submit Article IV to General Whitney for decision on inclusion or
omission. (In the final draft of the document, this Article was
omitted.)

3. The Steering Committee objected to the original form of
Article V, that states that the right of individuals to life, liberty
and the pursuit of happiness shall be the supreme consideration of
all law, This conflicts with the earlier clause that gives the common
welfare precedence over the right of the individual. The text was
amended to include “within the general welfare”.

4, The Steering Committee objected to the clause in Article VII

stales

that [gives] that the people have the inalienable right to elect
their public officials. Colonel Kades stated that this makes it neces-
sary for all public officials to be elected, although constitutional
provision had been made only for the election of members to the
Diet. It was decided that the text should be amended to read,
“They (i. e. the people) have the inalienable right to choose their
public officials and to dismiss them.”

5. The Steering Committee recommended the omission of Article
IX that gives every citizen the right to compensation for damage
inflicted or loss sustained by any official act not in accordance

with the law. Colonel Rowell pointed out that this provision gives
in the
encouragement to procurators and police [to] use of third degree

and torture in order to secure a confession. If a man is charged
and the authorities fail to secure a conviction, the authorities are
liable to lawsuit and the payment of damages. Commander Hussey
added, that making the State liable to suit involves a highly com-
plicated procedure. :

Colonel Roest defended the provision on the grounds that it gives
protection to citizens by preventing the police from invading private
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homes, beating up people, taking property, etc. Colonel Kades stated
that lawless actions on the part of officers of the law can be pre-
vented by ordinary law; they can be sued as persons and damages
collected if they are convicted. The Article was omitted.

6. In Article XI Colonel Rowell objected to the limitation placed
upon freedom of person in the statement that “Freedom of person
is the inalienable right of all law-abiding Japanese.” The qualifving
clause is reminiscent of usage in the present Japanese constitution
where the enjoyment of certain rights is guaranteed “‘within the
limits of the law.” Commander Hussey and Colonel Kades objected
to this first sentence of Article XI on the grounds that it was too
sweeping a statement; there is no such thing as complete freedom
of person. Its inclusion in the Constitution would mean that every
time the State wanted to take action, objections could be made
that the action involved an invasion of freedom of person. The real
intent of this Article is that no person is property. Therefore it is
adequate to provide that ‘“No person shall be held in enslavement,
serfdom or bondage of any kind.”

7. As originally written Article XIII not only guaranteed freedom
of religion but expressedly forbid all ecclesiastics from political
activity of any kind. The Steering Committee questioned both the
wisdom and the practicality of the latter provision. Colonel Kades
objected that the denial of political activity to ecclesiastics involved
the denial to them of freedom of speech and press as well. A special
prohibition of this kind has no place in a Constitution, which
should be a Bill of Rights, rather than a Bill of Restrictions.

Colonel Roest stated that this Article was designed to prevent
the abuse of spiritual authority to political ends. Japan has been a
priest-ridden country for generations and political tyranny has been
reinforced by the threat of spiritual punishment. It must be made
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clear to the Japanese that no political authority is attached to any

ecclesiastical organization.

Commander Hussey agreed that people are persuaded to political
action by the authority of the church, but pointed out that this
is a matter of individual conscience, unlikely to be corrected by
constitutional provision or statutory law. The further provision
that “no religious body will be recognized as such if under the
disguise of religion, it should stir up and practice antagonism to
other or should weaken instead of strengthen public order and
morality” could be used to justify the suppression of any new
religious sect because it might disturb the established public order.
On the one hand the Drafting Committee forbids ecclesiastical
penetration into politics but on the other, it condones State inter-
ference with religion.

The Article was shortened and amended by the Steering Com-
mitiee to read as a straight forward guarantee of freedom of
religion and the separation of church and state.

8. Article XIV guaranteed freedom of speech and press but
restricted this freedom to the exclusion of slander and libel. Colonel
Kades objected to the prohibition of libel and slander as a serious
limitation on the freedom of speech. Any criticism of government
policy or action could be effectively muzzled by terming it slander
or libel and hence liable to court action. The responsibility for
proving slander or libel should be upon the individual and not upon
the State. In the U. S. Constitution the guarantee of freedom of
speech was writtenmto prevent the passage of a criminal libel law.

This paragraph was struck out and the Article rewritten to stand
as a simple guarantee of the freedom of assembly, speech and press
and all other forms of expression, without constitutional limitation.
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9. In considering Article XVI the Steering Committee objected
to the limitation placed upon freedom of assembly by the inclusion
of the qualifying clause ‘“‘for peaceful consideration.” Instead of
hedging the basic freedoms, the emphasis must be thrown upon the
responsibility of the State to protect the people in the exercise of
freedom of speech, press, and assembly.

The clause was omitted.

10. Article XII guaranteed freedom of academic teaching, study,
and lawful research, and restricted the authority for dismissal of
teachers to professional organizations or societies. The Steering Com-
mittee objected to the guarantee of research since the Allies intend
to severely restrict some kinds of research and entirely forbid others.

Colonel Kades outlawed the restriction upon dismissals as pro-
cedure impertinent in a Constitution and properly belonging in
statutory law, if anywhere. Colonel Rocst defended its inclusion as a
necessary corallary {sic] to academic freedom and as a specific against
future “monkey trials.” Colonel Kades objected that this clause
vested constitutional authority in irresponsible bodies; no powers
of government can be given to or exercised by any authorify or
society that is not responsible to the Diet.

This clause was dropped from the amended text.

11. Articles XVIII through XXV of the original draft gave
detailed orders for the establishment of social welfare, public health,
free education, orderly adoption and child labor laws in Japan. The
Steering Committee contended that meretorious (sic] though they
might be, these provisions were the concern of statutory regulation
and not constitutional law.

Colonel Roest stated that inclusion of social welfare provisions
was accepted practice in modern European constitutions. It is pecul-
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iarly necessary to include them here since state responsibility for
the welfare of its people is a new concept in Japan and demands
constitutional approval to encourage its widespread acceptance. At
present women are chattels here, bastards take precedence over
legitimate sons on the mere whim of a father, and any peasant
can sell his daughter if the rice crop is bad. Commander Swope
countered that even if we incorporate detailed instructions for the
care of nursing mothers and the adoption of sons, conditions will
not improve until the Diet passes implementary legislation. Mr
Wildes agreed but fermently urged that we force the Japansee
Government to go on record for these things.

Colonel Rowell objected that the setting-up of a complete system
of social welfare was not part of the Government Section’s respon-
sibility. Insistence upon these provisions might cause so much
resentment that the Japanese Government might reject our con-
stitutional draft in toto. Mr Wildes answered that we do have the
responsibility to effect a social revolution in Japan and that the
most expedient way of doing so is to force through with the Consti-
tution a reversal of social patterns. Colonel Rowell answered that
you cannot impose a new mode of social thought upon a country
by law.

No compromise solution could be found in this confusion of
opposing social theories, so the Steering Committee recommended
that General Whitney be consulted on the inclusion of this Section.
General Whitney recommended that the minutes of social legislation
be omitted and general statement made that social security shall
be provided.
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Second Meeting of the Steering Committee with Committee
on Civil Rights (original draft), Saturday, 9 February 1946.

1. In a rereading of Article III, that states that ““The freedoms,
rights, and opportunities provided by this Constitution derive from
the self-disciplined cooperation of the people”. Col. Kades objected
to the use of the term ‘self-disciplined’ as a weazle (sic]) word, open
to misconstruction. The text was amended to read “The freedoms,
rights and opportunities enunciated by this Constitution are main-
tained by the eternal vigilance of the people.”

2. Col. Rowell objected to the vague inclusiveness of Article
XXVI that states that “In all spheres of life laws shall be de-
signed only for the promotion and extension of social welfare, and
of freedom, justice and democracy. ...” Of necessity many laws are
designed for purposes other than the promotion of social welfare.
If all of these laws were discarded most private contracts would
be made null and void. Further, a provision of this kind tends to
encourage legislative interference in private affairs. The Steering
Committee rewrote the Article to state that laws shall be designed
for the promotion of social welfare in all spheres of life. The guar-
antee that those which tend to restrict the general welfare shall be
replaced, was omitted.

3. In Article XXXVI ultimate title to the land and to all
natural resources is given to the State and ‘‘hence the ownership
of land and its resources is to be interpreted as a lease, the right
to which is forfeited by misuse or continued non-use....” Colonel
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Kades stated that a strict interpretation of this Article would
involve the abolishment of all private ownership of real property.
Private ownership of land and its resources should not be referred
to as a ‘leasehold’. Colonel Roest stated this Article was deliberately
designed to weaken the traditional belief that the individual can
do as he likes with land without regard to the general welfare.
Colonel Kades granted that the ultimate fee of all land and its
resources resides in the State and that the State has the right to
take whatever it needs for the public use. But provision must be
made for adequate compensation when property is so taken. This
Article was rewritten in the terms recommended by the Steering

Committee.

4. Objection was made by General Whitney to Article XXXII
that gives workers the specific right to strike. He expressed the fear
that this article might be subject to the unfortunate interpretation
of standing as a constitutional encouragement to strike. The Article
was amended to read ‘“The right of workers to organize and act

collectively is guaranteed.”

5. Objection was made to Article XXXIV that assures freedom
to all forms of expression other than speech and press but provides
that legal measures may be taken for the suppression of indecent
and degrading literature, plays, films, etc....in the interests of the
protection of youth and the maintenance of high public standards.
The Steering Committee believed it excessive to give Constitutional
blessings to the crusading pursuits of the Public Decency and Purity
Leagues, and dangerous to afford any justification for police super-
vision of public expression. Any novel or play that criticized the
government could be suppressed by labelling it ‘“‘degrading” or
“indecent”. The restrictive clause was discarded.

6. Colonel Rowell objected to Article XXXVII that gives con-
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stitutional blessings to the right of inheritance. The right of inher-
itance has never been a fundamental right, and it should be subject
to withdrawal any time the people and their representsatives deem
advisable. The Article was discarded.

7. The Steering Committee objected to Article XXXVIII that
states that ‘“‘contracts are protected by law but usury is prohibited
and legal transactions which are contrary to public policy are null
and void. The State shall not grant any monopolies.” First, in
matter the Article is largely concerned with affairs that should be
regulated by statutory law. Secondly, this provision makes it im-
possible for the State to promote the general welfare by the grant
of subsidies to certain industries (i. e. the merchant marine, fisheries,
etc....). Colonel Roest justified the prohibition of State subsidies
and the grant of monopolies as a check to Government subsidization
of war industries and the Zaibatsu. Commander Hussey answered
that the Diet controls the purse and can thus prevent State subsi-
dization of any industry it deems not in the public service. The
Article was omitted in the final draft.

8. In the discussion of the Article on Testimony and Confession,
General Whitney questioned the wisdom of the provision that “No
confession shall be valid unless made in the presence of the counsel
for the accused”’. This outlaws the use of spontaneous confession
made immediately after the commission of a crime. Confession
without counsel should be accepted in evidence if it is made without
duress. Colonel Rowell stated that this provision was valid as a
hedge against special Japanese abuses. Traditionally, here, the
procurator is unwilling to go into court unless he has a confession, so
he will go to extreme lengths, using third-degree, torture, threat,
to secure a confession before bringing the case to trial. General
Whitney acknowledged the prevalence of the abuse of confession in
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Japan but stated that sufficient hedge against abuse would be
provided by the proscription that no confession shall be admitted
in evidence if made under compulsion, torture or threat, or after

prolonged arrest or detention.

9. General Whitney questioned the provision in the Article on
Trial that the accused shall, at his trial, be confronted with all the
witnesses against him and be permitted through counsel to cross
examine such witnesses. This has not been our procedure at the
War Crime Trials now in progress; in the Yamashita trial, affidavits
have been used in court and Yamashita has had no opportunity to
cross-examine this evidence. The Japanese might criticize us for
establishing one kind of trial procedure in the Constitution, while
finding it more convenient to use another procedure in our conduct
of the War Crimes Trials.

Colonel Rowell answered that the War Crimes Trials are under
military law, and the Constitution sets up civil law. Further, there
is little reason to believe that our conduct of the Trials will shock
Japanese judicial sensibilities. Japanese law has never provided for
the cross examination of witnesses in the American fashion.

The text was amended to read ““The accused shall be permitted
full opportunity to cross-examine all witnesses.”
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TOP SECRET

GENERAL HEADQUARTLERS
SUPREME COMMANDER FOR THE ALLIED POWERS
Government Section
Public Administration Division

MEMORANDUM FOR THE CHIEF, GOVERNMENT SECTION.

The Committee on Civil Rights submits the following report:

VIl
CHAPTER [III]

CIVIL RIGHTS
[I. GENERAL)

Article The people of Japan are entitled to the enjoyment
without interference of all fundamental human rights that do not
conflict with the equal enjoyment of those rights by others.

Article The fundamental human rights hereinafter by this
constitution conferred upon and guaranteed to the people of Japan
result from the age-old struggle of man to be free. They have
survived the exacting test for durability in the crucible of time and
experience and are conferred upon this and future generations in
sacred trust, to be held for all time inviolate.

Article The freedoms, rights and opportunities provided by
this Constitution are maintained by the [self-disciplined) cooper-
ation of the people. They [therefore] involve a corresponding
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obligation on the part of the people to prevent their abuse and to
employ them always for the common welfare.

Article The feudal system of Japan shall cease. All Japanese
by virtue of their humanity shall be respected as individuals. Their
right to life, liberty and the pursuit of happiness within the limits
of the general welfare shall be the supreme consideration of all law
and of all governmental action.

Article All natural persons are equal before the law. No

discrimination shall be authorized or tolerated in political, economic,
or
educational [and] domestic relations on account of race, creed,

social status, . _
sex, A caste or national origin. No patent of nobility shall from

this time forth embody within itself any national or civic power

of government. No rights of peerage except those of the Imperial

dynasty in being

[family] shall extend beyond the lives of those mnow [existent].
award

No special privilege shall accompany any [ownership or grant] of

[title,] honor, decoration or other distinction; nor shall any such

award
[ownership or grant of distinction] be valid beyond the lifetime of

has
the individual who [owns] or may receive it.

Article The people are the ultimate arbiters of their govern-
ment. They have the inalienable right to choose their public officials
and to dismiss them. All public officials are servants of the whole
community and not of any special groups. In all elections, secrecy
of the ballot shall be kept inviolate, nor shall any voter be answer-
able, publicly or privately, for the choice he has made.

Article Every person has the right of peaceful petition for
for the removal of public officials and
the redress of grievances, [as well as] for the enactment, repeal or
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amendment of laws, ordinances or regulations; nor shall any person
sponsoring
be in any way discriminated against for [making] such a petition.
Article Aliens shall be entitled to the equal protection of
law. When charged with any offense they are entitled to [use] the
assistance of their diplomatic representatives and of interpreters of
their own choosing.

[II. FREEDOMS)

Article No person shall be held in enslavement, serfdom of
(sic] bondage of any kind. Involuntary servitude, except as a punish-
ment for crime, is prohibited.

Article Freedom of thought and conscience shall be held
inviolable.
Article Freedom of religion is guaranteed to all. No religious

organization shall receive special privileges from the State, nor

exercise political authority.

No person shall be compelled to take part in any religious
acts, celebrations, rites or practices. The State and its organs shall
refrain from religious education or any other religious activity.

and all other forms of cxpression
Article Freedom of assembly, speech and press A are guaran-

teed [; including the right to criticize any public official, agency or
practice, or to urge the enactment, amendment or repeal of any
law). No censorship shall be maintained, nor shall the secrecy of
any means of communication be violated. [All forms of expression
other than speech and press shall be accorded the same essential
freedom,] [but legal measures for the suppression of indecent or
degrading literature, plays, moving-pictures, radio-broadcasts, and
exhibitions shall be permissible for the protection of youth and the
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maintenance of high public standards.]
association abode
Article TFreedom of A movement and choice of [domicile],
to the extent
are guaranteed to every person [, provided] they do not conflict

with the general welfare.
X to any country
All persons shall be free to emigrate [if they so desire and
-ting
if the laws of the country of their choice] permit their entrance and
shall
residence; but no Japanese citizen [can] be banished from Japanese

territory. Emigrants shall be permitted to change their nationality.

Article Freedom of academic teaching, study and choice of
occupation are guaranteed to all adults.

[Article It shall be the duty of government to protect these

freedoms.]

[11II. SOCIAL AND ECONOMIC RIGHTS)

Article The family is the basis of human society and its
traditions for good or evil permeate the nation. Hence marriage

and the family are protected by law, and it is hereby ordained that
indisputable
they shall rest upon the [undisputed] legal and social equality of

both sexes, upon mutual consent instead of parental coercion, and
upon cooperation instead of male domination. Laws contrary to
these principles shall be abolished, and replaced by others viewing
choice of spouse, property rights, inheritance, choice of domicile,
divorce and other matters pertaining to marriage and the family
from the standpoint of individual dignity and the essential equality
of the sexes.

Article In all spheres of life laws shall be designed [only]
for the promotion and extension of social welfare, and of freedom,
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justice and democracy. All laws, [agreements, contracts or relation-

ships, public or private,] which restrict or tend to destroy the
repealed and
welfare of the people shall be A replaced by others which promote

[
it. To th[is] end the Diet shall enact legislation which shall:
Protect and aid expectant and nursing mothers, promote

To A) Jinfant and child welfare, and establish just rights for illegitimate
and

and adopted children, and for the underprivileged;

Establish and maintain free, universal and compulsory edu-
cation, based on ascertained truth;

Prohibit the exploitation of children;

Promote the public health;

security
Provide social [insurance for all the people];
Fix
[Set] proper standards for working conditions, wages and
hours and establish the right of workers to organize and to bargain

collectively, and to strike [in all except essential occupations; and)
ey
Protect intellectual labor and the rights of authors, artists,

scientists, and inventors whether native or foreign.
All men have

Article [Every adult has) the right to [earn a living by
productive] work. [Insofar as a suitable occupation cannot be found
for him, provision shall be made for his necessary maintenance.)

[Article Japanese citizens have the right to organize freely
in societies, unions or associations for any peaceful purposes; but
secret political, militaristic or ultra-nationalistic organizations are
prohibited, as shall be all organizations cultivating civil, inter-
national or interracial antagonism and strife.)

Article The right to own property is inviolable, but property
rights shall be defined by law, in conformity with the public
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welfare.

Article The ultimate title to the land and to all natural
reposes
resources [resides] in the State as the collective representative of
L other natural

the people. [Hence] [1]Jand and [its] resources are subject to the
right of the State to take them, upon just compensation therefor,
for the purpose of securing and promoting the [proper] conservation,
development, utilization and control thereof [and to enact legislatior
necessary or expedient therefor].

[Article Private property may be inherited, but the right
of the State to share in inherited estates is undeniable and shall
be fixed by law.]

[Article Contracts are protected by law, but usury is pro-
hibited, and legal transactions which are contrary to public policy

are null and void.]
OQuwnership of p
Article [P])roperty imposes obligations. Its use [by the
be for
owner] shall [at the same time serve] the public good. [Where the

P
public interest is clearly served better by public ownership,] [p] rivate
taken by the State for public use
property may be [expropriated on the basis of law, and only] upon
just therefor.
[fair] compensation.

[Article The organization of Japan’s economic life must con-
form to the principles of justice and democracy, to the end that all
citizens may be guaranteed a decent standard of living. Within
these limits the economic liberty and rights of the individual shall
be assured.]

[Article The state may undertake the exclusive production,
manufacture or distribution of goods or services essential to public
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health or welfare but shall not enter into partnerships nor grant
subsidies to any favored individual or group, nor may it grant or
delegate unrestricted monopoly privileges.]

IV. JURIDICAL RIGHTS

Article No person, [save those arrested in the act of law-
breaking,)] shall be apprehended except upon warrant issued by a

competent officer of a court of law specifying the offense upon
unless apprehended while committing crime.
which the person may be charged.

No person shall be arrested or detained without being at once

informed of the charges against him nor without the privilege of
che shall not be
counsel ; he shall not be held incommunicado [nor] detained without
and upon demand of any person such cause
adequate cause [which] A must be immediately shown in open
in his presence and in the presence of his counsel.
court A [upon demand of the accused or of his counsel.]
nor shall any penalty
No person shall be deprived of ]1fe hberty [or property] A
be imposed
except according to procedures established by the Diet, nor shall any

person be denied the right of appeal to the courts.

Article The right of the people to be secure in their persons,
entries,
homes, papers and effects against [unreasonable] searches and sei-
impaired except upon judicial warrant only

zures shall not be [violated, nor shall any warrant be] issued [except

for
upon] probable cause, and particularly describing the place to be
searched and the person or things to be seized.

Each search or seizure shall be made upon separate warrant

issued for the purpose by a competent officer of a court of law.
infliction by any public officer
Article The A [use] of torture, [whether physical or mental,}

is absolutely forbidden [to any public officer and strict punishment
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shall be inflicted upon any officer found guilty of such abuse].

Excessive bail shall not be required, nor cruel or unusual

punishments inflicted.

Article In all criminal cases the accused shall enjoy the
right to a speedy and public trial by an impartial tribunal. He

shall [,at his trial, be confronted with all the witnesses against
Sull opportunity
him and) be permitted A [through counsel] to cross-examine such

witnesses, and he shall have the right of compulsory process for

obtaining witnesses,‘ at public expensem. At all times
the accused shall have the assistance of competent counsel who shall,
if the accused be unable to secure the same by his own efforts, be
assigned to his use by the government.

No person shall be twice placed in jeopardy for the same
offense.

No person shall be declared guilty of crime except upon fair
and open trial [, nor shall any person be deprived of civil rights
without a trial].

[Trial by jury shall be accorded to anyone charged with a
capital offense, and to anyone accused of a felony, at the request
of the accused].

Article No person shall be compelled to testify against
himself [, nor shall the testimony of a wife or husband be accepted

in evidence against the spouse of such wife or husband].
admitted in evidence
No confession shall be [valid unless made in the presence

of counsel for the accused, nor shall it be wvalid] if made under

) or after prolonged arrest ov detention.
compulsion, [or] torture, [or] threat.

No person shall be convicted and punished in cases where
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the only proof against him is his own confession.

[Article No ex post facto law shall be enacted, nor any
punishment inflicted penalizing any person for an act lawful at the
time it was committed.)

[Article The right of extraditing persons from Japan who
have fled from or escaped justice in foreign countries shall not be
denied in such cases when official representatives of such foreign
nations may request it.]

No person shall be held criminally liable for an act lawful at the time it was
comnitted.

PIETER K. ROEST
Lt Col, TC

BEATE SIROTA
HARRY EMERSON WILDES
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